HIEU TRONG TRUONG

Significant Changes in Vietnamese
Policy and Law on Foreigners’ Land
Use Rights

Abstract

The Law on Foreign Investment of 1987 and the Law on Land of 1993 marked

a significant turning point, officially recognizing the right to lease land from

the State for investment projects. The next phase (with the Law on Land, 2003)

led to continuous sound improvements in regulations on land leasing and

capital contribution through land use rights. At the same time, the Law on

Housing 2005 opened up the possibility for foreigners to purchase houses,
although with many limitations. The most significant breakthrough came

with the Law on Land 2013 and the Law on Housing 2014, when regulations

on foreign homeownership were significantly relaxed, creating more favor-
able conditions for foreigners to live and work in Vietnam. The Law on Land

2024 continues to clarify related mechanisms, demonstrating consistency in

Vietnam’s land policy and legislation regarding land use rights for foreign-
ers - relaxation, but with characteristic limitations. This paper examines the

evolution of land policy and legislation in Vietnam regarding land use rights

for foreigners to promote sustainable socio-economic development. Beginning
with the pre-Renovation (D8i Méi) period, when regulations were restrictive

and almost entirely barred foreign access to land, Vietnam has undergone

a gradual transformation. The analysis reveals that this policy shift is a testa-
ment to the flexibility and adaptability of Vietnamese law, which significantly
contributes to attracting foreign investment, stimulating the real estate mar-
ket, and promoting international economic integration. However, the paper

also highlights existing challenges and provides several recommendations to

further enhance policy in the future.
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1 Introduction

Vietnam has established a system of all-people ownership of land, and
this ownership regime serves as the essential basis for shaping land law,
which differs significantly from the usual law of real property. Under that
ownership regime, Vietnamese people are not considered land owners,
despite being constituent stakeholders of “the true owner is the whole
people.”™ However, the regime of all-people ownership of land does not
deny the land use rights of other subjects.” Replacing the old legal thinking
established by the 1980 Constitution and the Law on Land 1987 (hereinaf-
ter referred to as “LOL’), Vietnamese lawmakers officially recognize and
grant Vietnamese people land use rights for transferred and used land, as
outlined in the 1992 Constitution and the LOL 1993.5 Outstandingly, un-
der the public ownership system, senior leaders began to “recognize the
transferability of land use rights under a public ownership land system,”*
even though the abstract phenomenon manifests “different legal positions
for different actors.”™ As a derivative right of ownership," the land use
rights are property rights attached to land; and Vietnamese landholders
have property rights to such properties.[” That reasoning also began to

1 Cuc Nguyen, “Lam R Thém Noi Ham S& Hitu Toan Dan vé DAt Pai [Further
Clarifying the Content of All-People Ownership of Land)],” Political Theory, 1 (2014): 14.

2 Thi Minh Chau Tran, “Phé Phan Nhitng Quan Piém Sai LAm vé Ch& P§ S Hitu
D4t Pai § Viét Nam [Criticizing the Wrong Views on Land Ownership in Vietnam]”
Communist Review, 957 (2021): 55.

3 Thi Bich Loan Hoang, “Quan Diém D4t Pai Thudc S& Hitu Toan Dan Do Nha
Nuéc Dai Dién Chti S§ Hitu va Thong Nhat Quan Ly - Nhan Thitc va Thyc Tién [The
View of All-People Ownership of Land Presented and Uniformly Managed by the
Satee - Perception and Practice]” Political Theory, 8 (2018): 24-25.

* Toan Le, “Interpreting the Constitutional Debate Over Land Ownership in
the Socialist Republic of Vietnam (2012-2013),” Asian Journal of Comparative Law,
No. 2 (2016): 293.

5 Martin Gainsborough, “The Myth of a Centralised Socialist State in Vietnam:
What Kind of a Myth?” Journal of Current Southeast Asian Affairs, No. 3 (2017): 79.

¢ Quang Tuyen Nguyen, “Vai Suy Nghi vé S§ Hitu Toan Dan D&i Vi D4t Pai
[Some Thoughts on the All-People Ownership of Land]” State and Law Review,
Vietnam, 1 (2016): 15.

7 Van Cap Chu, “Ché D6 S Hitu Toan Dan vé Dat Dai [All-People Ownership
of Land]” Natural Resource and Environment, 4 (2015): 11.



Hieu Trong Truong | Significant Changes in Vietnamese Policy and Law... 639

recognize land and land use rights as commodities,®! as a premise for the
formation and development of the real estate market later.[

Different from the “closed” and “static” economic development policies
in the previous period, the renovation process opened up in the late 1980s
(“Doi Moi” in Vietnamese), offering a new and open approach in policy
and law-making in Vietnam. The most significant aspect of Vietnam’s
partially “open” economy during the early stages of reform was its focus
on attracting foreign direct investment (hereinafter “FDI”), primarily
due to the country’s weak domestic financial capital potential at the time.
FDI and even foreign indirect investment (hereinafter “FII”) are always
considered essential factors for Vietnam to take advantage of and exploit
in realizing economic development goals. Creating a favorable and open
legal environment has therefore become an urgent task for Vietnam to
achieve the desired FDI targets.

As part of the renovation,” the improvement of land policies and laws
has also become a crucial component in that chain of actions. This partly
stems from the aforementioned sustainable development goals, and partly
from the fact that, after more than a decade of implementing the planned
economic development policy since the day of the country’s reunification,
the most valuable asset of Vietnam’s economy is still land. In the first pilot
joint ventures, Vietnamese enterprises mainly still contribute capital with
land use rights and achieve a small proportion of capital holdings in joint
ventures from the value of such land use rights. Among the tasks that
need to be implemented, Vietnam’s land law needs to create a solid legal
foundation to contribute to the liberation of land resources. Expanding
opportunities for FDI to flow into the land economy and ensuring foreign
investors can maintain long-term stability in their investments in Viet-
nam is a key objective. As a result, it is undeniable that the interaction

8 Hong Hanh Le, “Ban Ch4t Phap Ly Ctia Quyén S& Dung D4t Trong Phap Luat
Viét Nam. [Legal Nature of Land Use Rights in Vietnamese Law]” Democracy and
Law, 8 (2017): 21, 24.

® Van Thao Nguyen, “Nam Vitng va X& Ly T6t M&i Quan Hé Giita Nha Nudc, Thi
Trudng va Xa Hoi Trong Phan BS va St Dung Ngudn Luic Dt Pai Phat Trién Kinh
Té - X3 Hdi 8 NuSc Ta Hién Nay [Grasp and Handle Well the Relationship between
the State, the Market, and Society in the Allocation and Use of Land Resources for
Socio-Economic Development in Our Country Today]” Communist Review, 1 (2021): 67.

10 Van Ha Tran, “M4u Thuin D4t Pai vd Quan Hé Dan Toc & Vung Dong Béc
Tit DSi Méi (1986) Pén Nay [Land Conflicts and Ethnic Relations in the Northeast
Region from Renovation (1986) to the Present]” Jounal of Social Science in Vietnam,
5 (2020): 83.
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between the legal adjustments to land use rights of foreigners and Viet-
nam’s sustainable economic development policy, along with the controversy
it causes, especially in relation to the theory of all-people ownership of
land in Vietnam.™ These changes are part of the policy aimed at attracting
foreign investment and leveraging it to continue activating foreign invest-
ment capital in Vietnam. In particular, the most notable is FDI in the real
estate sector, as foreign investors undertake numerous large-scale real
estate projects. Obviously, in a market economy, the benefits from land
use determine the method of land use, which does not wholly depend on
the ownership regime for land.""?

Vietnam’s reforms in socio-economic development led to the LOL 2003,
which officially expanded the subjects of land use rights in Vietnam. The
law presented more protection mechanisms for land tenure. In addition
to domestic subjects, overseas Vietnamese and foreigners are allowed to
use land in some cases. It should be recalled that, like the Vietnamese, these
subjects only have property rights - land use rights for the land they are
using, not ownership rights.

To further strengthen the mutual relationship between land laws and
economic development policies, Vietnam has made adjustments and im-
provements to the land use rights of foreigners in the recent LOL 2013 and
LOL 2024. Relevant legal documents, like the Law on Housing (hereinafter

“LOH”) and the Law on Real Estate Business (hereinafter “LOR”), have also
been amended to supplement and strengthen the general legal framework
onreal estate. However, some legal issues related to the use of land by for-
eigners have not been addressed clearly and thoroughly, thereby creating
gaps and even contradictions between relevant legal documents. The most
typical is the land use rights of foreign individuals.

This paper analyzes the significant amendments to Vietnamese law re-
garding land use rights for foreigners. In addition to studying the content

11 Van Phuc Vu, “S& Hitu Toan Dan vé D4t Dai: Tat Yéu, Nhung Cin D&i Méi vé
N6i Dung Trong Cd Ché Hién Thuc Ho4 [The Whole People’s Ownership of Land:
Inevitable, but Needs Innovation in the Content of the Realization Mechanism]”
Political Theory, 4 (2012): 24, 25.

12 Thi Minh Chau Tran, “Quan Hé Gitta C6 Quan Quan Ly Nha Nudc va Ngusi St
Dung D4t Trong Ché& D3 S§ Hitu Toan Dan vé D4t Dai & Nudc Ta [The Relationship
between State Management Agencies and Land Users in the Regime of All-People
Ownership of Land in Our Country]” Communist Review, 835 (2012): 56.

13 Thanh-Huyen Do, “Land Conflicts in Emerging Suburban Areas in Viet Nam:
Causes and Effects” Local Administration Journal, No. 4 (2020): 320.
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of the adjustment and the positive impact of the new legal policy, the paper
also analyzes the existing inadequacies. First of all, after the Introduction,
the next part of the paper will clarify the new economic development
policy and the demand for FDI capital in Vietnam’s economic development.
Accordingly, the following content will analyze the changes in Vietnam-
ese legal regulations on land use rights of foreigners through versions
of the LOL and related documents, as well as their impact on economic
development and codification. The conclusion will summarize the paper,
incorporating the comments and reviews.

2. | The New Vietnamese Economic Development
Policy and the Foreigners’ Demands for Using
Land in Vietham

Vietnam built a centrally planned economy from a very early stage. This
model began to be established after 1954 in the North, and developed
throughout the country after 1975. It is undeniable that this economic model
has numerous advantages, having brought about significant achievements,
including the reconstruction and development of post-war infrastructure,
social stability, and the provision of basic welfare, particularly by concen-
trating resources on strategic objectives for post-war economic recovery.
However, after less than a decade of expansion to the whole country, this
economic model has revealed many limitations, stagnation of the economy,
and the development of society. Vietnam’s economy during this period de-
veloped unbalanced, failed to promote comparative advantages, and eroded
personal motivation and competitiveness, particularly due to the policy of
equalizing resource and income distribution. One of the characteristics and
causes of the economic crisis is the public ownership of means of produc-
tion, including land, which enables the allocation of resources according
to a plan or the management of the economy through orders, decisions, or
principles. Itis undeniable that the improper awareness and application of
the all-people ownership regime for land has created certain doubts about
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the ownership regime, even a controversial debate on the recognition of
private or public ownership of land."

In addition to impacts from outside in the post-Soviet system," the Com-
munist Party of Vietnam at the Sixth Congress (1986) officially launched
an innovative initiative to transform the economy after properly assess-
ing the role and mission of the planned economic model in a particular
historical period. The concept of a market economy, which regulates the
economy according to market rules, has been recognized (and clarified)
in the Vietnamese steps in the familiar “transition.”"*! Notable are the
changes in foreign policy and investment. Specifically, according to the “Doi
Moi” policy, Vietnam develops an open economy, diversifies relationships
instead of being closed within the bloc of socialist countries, moves to join
regional and global organizations, and breaks the siege and embargo. Im-
mediately afterwards, Vietnam promulgated the Law on Investment 1987
and, through it, created an initial legal corridor to attract FDI as well as
initiate trade integration."” However, changes in administrative institu-
tions, such as the implementation of management by economic and legal
tools, management decentralization, and streamlining of the adminis-
trative apparatus, have also contributed significantly to a new economic
institution - a socialist-oriented market economy.

Naturally, the economic renewal from the 1980s has led to an experimen-
tal model where Vietnam practices, learns from experience, and refines its
approach. It is undeniable that, after a short period of drastic implemen-
tation, the FDI attraction policy has been remarkably effective. Based on
the attraction policy, focusing on tax incentives and land, applied to many
priority sectors and economic regions to mobilize capital, technology, jobs,

14 Thisalso becomes a counter-argument for maintaining the regime of public
ownership of land. Vu, “S3 Hitu Toan Dan vé D4t Pai: Tat Yéu, Nhung Can D&i Méi
vé Noi Dung Trong Co Ché Hién Thuc Ho [The Whole People’s Ownership of Land:
Inevitable, but Needs Innovation in the Content of the Realization Mechanism],” 24;
Le, “Interpreting the Constitutional Debate Over Land Ownership in the Socialist
Republic of Vietnam (2012-2013),” 294-295; Minh Tuan Nguyen, “Ché& P$ S& Hitu
Toan Dan vé D4t Pai - Mot S8 Van Pé Can Kién Quyét Thuc Hién [The Regime of
All-People Ownership of Land - Some Issues Need to Be Resolutely Implemented]”
Communist Review, 846 (2013): 59.

15 Martin Gainsborough, “The Myth of a Centralised Socialist State in Vietnam:
What Kind of a Myth?” Journal of Current Southeast Asian Affairs, No. 3 (2017): 17.

16 Gainsborough, “The Myth of a Centralised Socialist State in Vietnam,” 17.

17" Anja Baum, “Vietnam’s Development Success Story and the Unfinished SDG
Agenda” Working Paper, No. 031 (2020): 8.
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and management experience, in the first period (1985-1995), the amount
of FDI reached nearly 1.8 billion USD, according to the World Bank. The
legal adjustments in the versions of the Law on Investment that have been
amended or renewed over the years continue to create a significant push
for Vietnam to expand investment fields and forms. From the joint venture
company model, Vietnam expanded to the 100% foreign-owned enterprise
model and other forms of business cooperation.

For its part, FDI has constantly contributed significantly to the develop-
ment of Vietnam. FDI is indeed an essential source of additional capital in
the total investment capital of Vietnam’s economy. According to the World
Bank’s DataBank, FDI contributes to the expansion of capital and produc-
tion, and naturally promotes GDP economic growth, accounting for more
than 32% of GDP each year on average from 2005 to 2024. In addition to
short-term and medium-term impacts, FDI contributes to bringing Viet-
nam out of the crisis period, approaching the goals of sustainable economic
development, most notably: (i) rational economic restructuring; and (i) job
creation and improving the quality of human resources.!®!

FDI net inflow in Vietnam, 1985-2024 (US$ mil.)
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Source: World Bank Databank, 2025

Itis undeniable that FDI also creates many challenges. One of those chal-
lenges is how to ensure that Vietnam continues to maintain an effective
and sustainable source of FDI. In other words, Doi Moi is under significant
pressure to achieve the goal of developing a sustainable open dualism
economy. In response, the Central Committee of the Communist Party

18 Tbidem, 5-6, 8.
19 Ibidem, 6.
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of Vietnam and the Central Government of Vietnam have clearly defined
the strategic orientation of constantly encouraging the private economy,
and the Resolution on Private Economic Sector Development once again
articulates this, which was adopted this year. By emphasizing the impor-
tance of the state-owned and collective economy, Vietnam has undertaken
significant reforms and restructuring of SOEs. It has also changed land
policies to effectively develop the agricultural economy, encompassing land
contracting, allocation, lease, and granting land use rights to individual
households.®”!

Innovation thinking is considered a key factor in helping Vietnam suc-
ceed in the innovation process. Acknowledging the multifaceted owner-
ship of means of production, the development process has been guided by
building a multi-component commodity economy that operates according
to the market mechanism.® After the initial successes, Vietnam has con-
sistently promoted the development and improvement of synchronous
institutions, particularly legal institutions, to foster the growth of capital,
labor, and land markets. The stock market has also officially operated since
2000, along with reasonable easing for FDI in the new period. Stepping
into the global playing field after formally becoming a member of the
WTO (2007), according to Prime Minister at that time Nguyen Tan Dung,
Vietnam officially positioned its economy with the following goals: (i) deep
integration into the world economy, (ii) focus on sustainable development,
and (iii) improve the quality of growth. Developing knowledge and a high-
tech economy, promoting sustainable development and a green economy,
actively participating in global value chains, and continuing administrative
reform are key actions to achieve these goals.*?]

Obviously, during the journey of economic renewal up to this point, land
policies and laws have a significant foothold. From a domestic perspective,

20 Thi Thanh Huyen Phan and Tien Sy Nguyen, “Nang Cao Hiéu Qua Giao DAt,
Cho Thué P4t Phit Hgp V6i Ché Pg S& Hitu Toan Dan vé DAt Dai [Improving the
Efficiency of Land Allocation and Land Lease under the Regime of All People’s
Ownership]” Natural Resource and Environment, 23 (2015): 11; Chu, “Ché P4 S§ Hitu
Toan Dan vé D4t Pai [All-People Ownership of Land],” 10.

21 Thanh Tung Tran, “Nhitng Yéu T8 T4c Péng Lam Thay D5i Quan Hé S§ Hitu
Cta Viét Nam Trong Théi Ky Qué D6 Lén Cht Nghia Xa Héi [Factors Affecting
Changes in Ownership Relations in Vietnam during the Transition Period to Social-
ism]” Political Education, 319 (2021): 56-57.

22 Nguyen Tan Dung, “Gia nhap T6 chtic Thudng mai Thé gisi: Co hoi, thach thiic
va hanh dong clia chting ta [Joining the World Trade Organization, Opportunities,
Challenges and our actions]” Baochinhphu.vn, 7 November 2006.
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the process of land coordination and granting land use rights to domestic
land users opens up great opportunities to effectively release and exploit
land resources. Regulations on the expansion of land use rights contribute
to the development of the land use right market and the real estate market,
promote the capitalization process, bring land into circulation, improve
value, create a strong motivation, and promote agricultural production and
industrial development. Changes in policy and practical land economic
activities have created a premise for the development of other sectors,
such as construction, finance, banking, and services.

Itisundeniable that the adjustments in Vietnam’s land policies and laws
have a reciprocal relationship with FDI growth in this country. FDI pro-
vides capital, driving growth in the real estate market and other business
activities. On the contrary, Vietnam, in the goal of institutional reform,
has also developed land laws in the direction of contributing to creating
alegal corridor that contributes to attracting FDI. The changes have been
implemented step by step and include: (i) recording the land use rights
of foreign investors, (ii) creating land funds for production and busi-
ness, (iii) expanding and ensuring land use rights for investors, and finally
(iv) for investors to stabilize their residence and long-term investment.
From the initial adjustments applied to investors, experts, and high-tech
workers, the land law extends home ownership to all foreigners. Naturally,
investment opportunities of foreign investors have also been adjusted from
foreign-invested enterprises to foreign-invested economic organizations.
The specific content of these legal changes continues to be analyzed in the
following section.

3 | Changing Laws on Foreigners’ Land Use Rights
and Their Impacts

3.1. Revolution of Law on Land 2003: Foreigners as Land Users
as Vietnamese

After many patchwork amendments to the LOL 1993, as well as the previous
first version, the LOL 2003 was passed by the National Assembly. This can
be considered a revolutionary version of the LOL for the whole process of
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codifying land law, the most complicated legal field in Vietnam. Firstly, the
LOL 2003 is a unified document, resolving the issue of multiple partially
amended versions, which previously led to a large number of legal docu-
ments guiding implementation. Secondly, the LOL 2003 is built on an almost
complete economic reform policy. Clearly, it shows the legal reforms that
have been the foundation for the codification of land law processes until
now. In other words, the LOL 2003 has also introduced many new legal
ideas, particularly breakthrough developments in land use regulations.
And, therefore, finally, and most importantly, the LOL recognizes the right
to use land and the legal status of land users of many subjects: religious
entities, residential communities, overseas Vietnamese, and especially
foreign organizations and individuals.**!

Recognizing the land use rights of foreigners is a breakthrough legal
solution. It may be necessary to solve a significant number of theoretical
problems, but recognizing foreigners asland users as Vietnamese reflects
a shift in thinking and efforts to exploit land effectively, serving the socio-
economic development process opened up by the Doi Moi movement. It is
worth noting that when foreigners are recognized as land users, they are
also granted certificates of land use rights, allowing them to record their
land use rights like Vietnamese citizens. Land use right certificates are an
essential legal basis for recording legal land use rights, ensuring conditions
for exercising rights, and obtaining the protection of the Vietnamese state
for such lawful property rights.

In addition, the LOL 2003 shapes an open legal framework, creating
a premise for bringing land into the market and developing the economy.
Nearly all transactions on land use rights are recorded by the LOL 2003, al-
though they may have previously been restricted or even prohibited. These
transactions include exchanges, transfers, donations, inheritances, leases,
capital contributions, mortgages, and guarantees with land use rights.
More importantly, almost all land users, including overseas Vietnamese or
foreigners, can make transactions. This is a remarkable development point
in terms of legal thinking. Theoretically, the right to conduct transactions
onland use rights is widened and “exceeds the original land use rights” of
land users, such as using, disposing, benefiting, and even occupying a part
of the right to compensation when the state recovers land and such land

23 Art. 9 Law on Land (2003).
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use rights.?*! Some of those rights are familiar with the full proprietary
rights or even the land owner’s title.!*! for the fact that, under the current
ownership of land system, “because the people are the main subjects, not
the State,” who “retain the majority of their rights and only hand over
a limited number of rights to the State.”2®!

The opportunity to implement is also widely applicable to various types
of land, forms of land use, and situations that meet different transaction
conditions, in addition to what happens in the relevant contract law.” For
example, the LOL 1987 strictly prohibits land buyers and sellers in any form,
while the LOL 1993 allows the transfer or inheritance of land use rights in
some cases. Through the improvements of the LOL 2003, the transfer of
use rights has become a pillar transaction that almost all land users have
the right to perform. The right to leave inheritance of individuals and
members of households using land is also extended to all types of land.

For the first time, the LOL 2003 is also quite flexible, opening up oppor-
tunities to access land for this group of investors. In principle, although
itis rare, foreigners can also be allocated land by the state without paying
land use levies.?® However, according to the LOL 2003, foreign organiza-
tions and individuals lease land to implement investment projects. More
specifically, foreigners are allowed to lease land for production, business,
or construction of public works for business purposes; building infra-
structure for transfer or lease, mineral activities, production of building
materials, or making pottery. In particular, foreign organizations and
individuals are also leasing land from the state to build houses for sale or
lease.” Importantly, organizations and individuals that use land leased

24 Tran, “Quan Hé Giita C6 Quan Quan Ly Nha Nudc va Ngusi St Dung DAt Trong
Ché Db S& Hitu Toan Dan vé DAt Dai § Nudc Ta [The Relationship between State
Management Agencies and Land Users in the Regime of All-People Ownership of
Land in Our Country],” 60.

25 Van Cap Chu, “Phai Ching S& Hitu X4 H6i Chit Nghia La Muc Tiéu Clia Xay
Dung Cht Nghia Xa Hoi [Is Socialist Ownership the Goal of Building Socialism?]”
Communist Review, 943 (2020): 66; Quoc Suu Nguyen, “Tiép Tuc Cai Cach Ché P
S& Hitu vé DAt Pai Nhim Nang Cao Hiéu Qua Quan Ly, Stt Dung Ngubn Luic D4t Pai”
Legislative Studies, 17 (2021): 32.

26 Vu'Van Phuc, “People’s Land Ownership with State Representing Land Own-
ers in Vietnam” Vietnam Social Sciences, No. 4 (2022): 15.

27 'This partially explains why the land law is complex and more complicated.
See more. Martin Dixon, Modern Land Law, 6™ ed. (London: Routledge, 2009), 3.

28 Art.33 Law on Land.

29 Art.35Law on Land.
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from the state and have paid the full land rent fee have the right to transfer,
contribute capital, mortgage, guarantee, and sublease such land use rights.
In cases where foreigners use land leased and pay an annual land rent fee,
transactions may be made concerning assets on the land. Particularly, in
the case of implementing a housing business project, the right to sell the
house of the foreign investor is almost the same as the legal regime ap-
plicable to domestic investors.[* In addition, Vietnamese law at that time
also had guarantees for organizations and individuals to fully exercise the
above-mentioned rights in the case of usingleased land in industrial parks,
hi-tech parks, and economic zones.*) However, this regulation enables
foreign investors to access land and implement direct FDI projects in Viet-
nam to some extent. In other words, the rules on recording land use rights
of foreign organizations and individuals also consider foreign individuals
using land as land use investors, as land use organizations. The legal think-
ing becomes more evident when the LOL 2013 stipulates limited land use
rights for foreign-invested enterprises,’* and the 2024 LOL identifies this
subject as a foreign-invested economic organization.*

What is special is that Vietnam developed the LOL 2003 at a stage when
there were specific reforms in the law-making process, and building a syn-
chronous legal framework on land and the real estate market. As a result,
from this period, Vietnam has consistently made efforts to develop and
pass three laws on real estate simultaneously, including the LOL, the LOR,
and the LOR. Up to now, this goal of legislation has at least repeated three
cycles: 2003, 2013, and, more recently, 2023-2024. In the recent legal adjust-
ment, although the LOR and the LOR were prepared almost simultaneously,
they were passed by the National Assembly in 2023. The passage of the
amended LOL was intended to be postponed due to its new requirements
and inherent complexity. However, to ensure synchronization of the real
estate legal framework as mentioned, the National Assembly’s unfavorable
session approved the amended LOL at the beginning of 2024, allowing new
regulations to be applied simultaneously with the corresponding provi-
sions in the LOH and the LOR that have been passed. It should also be noted
that in Vietnam, legal proposal is mainly prepared with sector regulators,

30 Art.119 Law on Land.

31 Art. 120 Law on Land.

32 InVietnamese, it is provided that “doanh nghiép cé vén dau tu nudc ngoai”.
Art. 5 Law on Land (2013).

33 InVietnamese, it is provided that “t8 chiic kinh t& ¢ von d4u tu nudc ngoai”.
See. Art. 4 Law on Land (2024).
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even though the Central Government officially plays a role in submitting
bills to the National Assembly. In particular, the land bill is prepared by
the Ministry of Natural Resources and Environment, and the Ministry of
Construction is the agency in charge of developing the LOH and the LOR.
Returning to the LOL 2003, both the LOR 2005 and the LOR 2006 were
also passed by the National Assembly of Vietnam, respectively, and have
unambiguous provisions supporting the LOL. The latter two bills that have
been passed have introduced a specific mechanism for foreigners to own
houses and implement real estate business projects. This includes regula-
tions on commercial housing projects and housing ownership under proj-
ects built by foreign investors, as well as regulations on real estate business
and other real estate services.** Among the long list of foreign real estate
companies and their projects, CapitaLand (Singapore) with the D1 Men-
sion, Vista, and The Krista (in Ho Chi Minh city) or Lotte Land (Korea) with
Diamond Plaza, La Premier (in Ho Chi Minh city), and Lotte Center (in
Hanoi) can be presented as a feasible illustration. However, similar to the
LOL 2003, the housing law in Vietnam in this period only allows foreign
investors to rent houses for living, including detached dwellings or self-
contained apartments.©** By contrast, the legal regulations applicable to
overseas Vietnamese in this period are more open. Through it, they have
the right to purchase and own houses in Vietnam, and in some cases, they
are not limited to renting houses like foreigners."* In practice, overseas
Vietnamese succeeded in recovering their houses left behind when they
had immigrated to other countries. Take an interesting case of Mr. Kha
and Ms. Khanh’s claim for instance. After four years of preparation and
submission, under the attorney’s consultation, in 2011, they recovered the
homeownership of the valuable property in District 3, Ho Chi Minh City."*”

34 Art.10 Law on Real Estate Business (2023).

35 Art. 131-132 Law on Housing (2005).

36 InVietnamese, itis provided that “ngudi Viét Nam dinh cu 6 nudc ngoai mua
nha & gan lién véi quyén st dung dat & tai Viét Nam c6 cdc quyén va nghia vu sau
day.” Art. 121 Law on Land, 2003; Art. 126 Law on Housing, 2005.

37 Thanh Phuong, “Luit gia thdng kién, than cht budc phai tra 68 ty dong hita
thudng [Lawyer wins lawsuit, client forced to pay 68 billion VND promised reward]”
VietNamNet News, 31 May 2022. https://vietnamnet.vn/luat-gia-thang-kien-than-
chu-buoc-phai-tra-68-ty-dong-hua-thuong-2025211.html.
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3.2. Ongoing Improvements and Positive Impacts

As mentioned, the reform provisions on land use rights of foreigners from
the LOL 2003 continue to be partially maintained, and part of it continues
to be developed in subsequent versions of the LOL, including the LOL 2013
and the 2024 LOL. Naturally, the amended and supplemented LOL contin-
ues to meet the needs of adjusting the law, the context, and the orienta-
tion in Vietnam’s “open” economic development policy. Some adjustments
are highly appreciated, contributing to effective law enforcement and, of
course, having a positive impact on the investment and business environ-
ment. However, there are also inappropriate adjustments and issues that
need to be addressed to meet the fluctuating reality, which the drafting
committee of the LOL 2013 has overlooked. For example, the provisions
on capital contribution with land use rights in the LOL 2013 inadvertently
exclude the case of parties contributing capital to business cooperation, but
not establishing enterprises, even though this form has been mentioned
previously in the LOL 2003 and even before. Naturally, this has been over-
come by the adjustments of the LOL 2024.

Itis worth noting that Vietnam has made specific adjustments to the land
use rights of foreigners, while it has not adjusted the regulations on land
use rights of overseas Vietnamese. Most typically, unlike the LOL 2003, the
LOL 2013 only records the land use rights of foreign-invested enterprises.
In other words, foreign individuals do not have land use rights and are
notland users in Vietnam. However, the ownership of houses for living by
foreigners is recorded. More specifically, in addition to housing in housing
projects, the 2014 LOR allows foreign individuals allowed to enter Vietnam
to buy, lease, purchase, donate, and inherit commercial houses, including
apartments and detached homes, in housing construction investment
projects similar to the relaxations applicable to overseas Vietnamese.®

38 Tt is provided that: “1. Foreign entities eligible for the homeownership in
Vietnam include: a) Foreign entities who invest in project-based housing con-
struction in Vietnam as prescribed in this Law and corresponding regulations of
law; b) Foreign-invested enterprises, branches, representative offices of foreign
enterprises, foreign-invested funds and branches of foreign banks operating in
Vietnam (hereinafter referred to as foreign organization); c) Foreign individuals
who are allowed to enter Vietnam. 2. The foreign entities eligible for the home-
ownership in Vietnam if they: a) Invest in project-based housing construction in
Vietnam as prescribed in this Law and corresponding regulations of law; b) Buy,
rent and purchase, receive, or inherit commercial housing including apartments
and separate houses in the project for housing construction, except for areas under
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The LOL 2013 does not limit the establishment of property ownership rights
and even accepts the issuance of house ownership certificates for them (in
Vietnam, land management agencies have carried out this activity since
the LOL 2013). Foreigners continue to make transactions and receive house
ownership certificates. Yet, they may not be aware of the legal distinction
between the provisions of the LOL and the LOR. Therefore, there is an
opinion that when foreigners are allowed to own houses in Vietnam, they
also have the right to use the land in Vietnam."”!

It is worth noting that Vietnam has made specific adjustments to the land
use rights of foreigners, while it has not adjusted the regulations on land
use rights of overseas Vietnamese. Most typically, unlike the LOL 2003, the
LOL 2013 only records the land use rights of foreign-invested enterprises.
In other words, foreign individuals do not have land use rights and are
notland users in Vietnam. However, the ownership of houses for living by
foreigners is recorded. More specifically, in addition to housing in housing
projects, the 2014 LOR allows foreign individuals allowed to enter Vietnam
to buy, lease, purchase, donate, and inherit commercial houses, including
apartments and detached homes, in housing construction investment
projects similar to the relaxations applicable to overseas Vietnamese.*"]
The LOL 2013 does not limit the establishment of property ownership rights
and even accepts the issuance of house ownership certificates for them (in
Vietnam, land management agencies have carried out this activity since
the LOL 2013). Foreigners continue to make transactions and receive house

management relating to national defense and security as prescribed in regulations
of the Government.” Art. 159 Law on Housing (2014).

39 Thi Nga Nguyen, “Bat Cap Trong Cac Quy Dinh vé Chti Thé S& Dung D4t Clia
Luat D4t Dai Nam 2013 [Inadequacies in Regulations on Land Users of the Law on
Land 2013]” State and Law Review, Vietnam, 12 (2018): 74.\\uco\\u8221{} {\\i{}State
and Law Review, Vietnam} 12 (2018

40 1t is provided that: “1. Foreign entities eligible for the homeownership in
Vietnam include: a) Foreign entities who invest in project-based housing con-
struction in Vietnam as prescribed in this Law and corresponding regulations of
law; b) Foreign-invested enterprises, branches, representative offices of foreign
enterprises, foreign-invested funds and branches of foreign banks operating in
Vietnam (hereinafter referred to as foreign organization); c) Foreign individuals
who are allowed to enter Vietnam. 2. The foreign entities eligible for the home-
ownership in Vietnam if they: a) Invest in project-based housing construction in
Vietnam as prescribed in this Law and corresponding regulations of law; b) Buy,
rent and purchase, receive, or inherit commercial housing including apartments
and separate houses in the project for housing construction, except for areas under
management relating to national defense and security as prescribed in regulations
of the Government.” Art. 159 Law on Housing (2014).
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ownership certificates. Yet, they may not be aware of the legal distinction
between the provisions of the LOL and the LOR. Therefore, there is an
opinion that, when foreigners are allowed to own houses in Vietnam, they
also have the right to use the land in Vietnam.""

Secondly, when having land use rights, foreigners are also entitled to
exercise almost all the rights of property rights holders. The most impor-
tant recognition of Vietnamese law is the right to perform land use right
transactions. Similar to domestic land users, foreigners have the right to
conduct transfers, leases, mortgages, and capital contributions with land
use rights. This provision applies when foreigners use land allocated by
the State with the collection of land use levies, or lease land with a lump-
sum land rent payment.*? It is applied to the case of receiving capital
contributions with land use rights.**! Particularly for the case of using
land leased with an annual fee, foreigners are entitled to sell or transfer
assets on the land. Depending on each case, the buyer or transferee of the
property may continue to lease the land, or the state shall issue a decision
to lease the land or switch to land allocation.**! A significant difference
compared to domestic land users is that foreigners do not have the right
to donate land use rights. This likely stems from Vietnam’s system of all-
people ownership of land, where the whole people (and not the state) hold
ownership rights to land."* It is admitted that the land ownership system

41 Thi Nga Nguyen, “Bit Cip Trong Cdc Quy Pinh vé Cht Thé St Dung Dt Clia
LuAt D4t Dai Nam 2013 [Inadequacies in Regulations on Land Users of the Law on
Land 2013]” State and Law Review, Vietnam, 12 (2018): 74.\\uco\\u8221{} {\\i{}State
and Law Review, Vietnam} 12 (2018

42 Art. 41 Law on Land, 2024.

43 Art. 42 Law on Land, 2024.

4% Tt is provided that “c) Right/obligation to make capital contribution with
privately owned property affixed to the leased land within the land lease term;
the recipient of such contributed capital may continue leasing the land for the
intended purpose within the remaining lease term; d) Right/obligation to sell
privately owned property affixed to the leased land, or to sell privately owned
property affixed to the leased land and the right to lease in the land lease contract
if the lessee meets the requirements prescribed in Article 46 of this Law. A pur-
chaser of the property affixed to the leased land and the right to lease in the land
lease contract may continue leasing the land for the intended purpose within the
remaining land use term, and have the rights and obligations of the land user
(leesor) according to this Law and other relevant laws.” Art. 41 Law on Land, 2024.

45 Phuc, “People’s Land Ownership with State Representing Land Owners in
Vietnam,” 12; Chu, “Ché& P$ S& Hitu Toan D4n vé D4t Pai [All-People Ownership of
Land],” 910.
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in Vietnam meant the “ownership of the entire Vietnamese people of land
and natural resources.”(*¢]

Vietnamese law has flexibly expanded and adjusted the land use rights
of foreigners. First of all, the provisions of the LOL create conditions
for foreign-invested enterprises to access land through many different
forms.[*”1 Secondly, foreigners are permitted to exercise rights and engage
in transactions related to land use rights and land under their use rights.
Thirdly, Vietnam has also made appropriate adjustments to expand the
opportunity to own a house for any individual, who is allowed to enter
Vietnam without many binding conditions, such as having to invest and
live in Vietnam for a long time, as before.

As a result, an increasing number of foreigners are buying houses in
Vietnam. According to the Vietnam Association of Realtors (VARS)’s sta-
tistics, the number of foreigners buying houses in Vietnam in the period
2018-2022 accounted for 0,53%. More interestingly, the market started to
boom at the beginning of 2023.1*1 By the end of the third quarter of 2023,
following over 8 years of the 2014 Housing Law, more than 3,035 foreign-
ers had purchased apartments in Vietnam, primarily in projects located
in major cities and provinces: Hanoi (1,765 apartments), Ho Chi Minh City
(850 apartments), Bac Ninh (110 apartments), Binh Duong (210 apartments),
and Ba Ria - Vung Tau 950 apartments). Most of the buyers came from
China, Korea, Singapore, the US, Australia, Japan, and Malaysia.[‘”] A re-
port from the Ministry of Construction said that in the first half of 2024,
more than 1,000 properties were sold to foreigners in the Hanoi market
alone, accounting for a third of the total number in the previous 5-year

46 Do, “Land Conflicts in Emerging Suburban Areas in Viet Nam,” 324; Phuc,
“People’s Land Ownership with State Representing Land Owners in Vietnam,” 12.

47 Quang Huy Tran, “Hoan Thién Quy Dinh Phép Luét vé Quyén va Nghia vu
Cta Chu Thé C6 Yéu T8 Nudc Ngoai St Dung D4t Tai Viét Nam [Mproving Legal
Provisions on Rights and Obligations of Entities Involving Foreign Elements Using
Land in Vietnam|” Hanoi Law Review, 4 (2023): 38.

4% Ngoc Ngan, “Ngay cang nhiéu ngudi nudc ngoai mua nha & Viét Nam [More
and more foreigners are buying houses in Vietnam|” Vnexpress.net, 1 December
2024, https://vnexpress.net/ngay-cang-nhieu-nguoi-nuoc-ngoai-mua-nha-o-viet-
nam-4812691.html.

4% MaiBan, “Taodiéu kién thusn1gi cho ngudi nudc ngodi dugc sdhitunha & [Facil-
itate foreign home ownership]” VnEconomy, December 2, 2024. https://vneconomy.
vn/tao-dieu-kien-thuan-loi-cho-nguoi-nuoc-ngoai-duoc-so-huu-nha-o.html.
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period. Particularly, more than 90% cases bought apartments.'*® Besides,
data from CBRE Vietnam shows that in the past 10 years, with almost 5,000
transactions carried out by CBRE, up to 45% belonged to foreign customers,
with the highest demand coming from customers from Hong Kong, Tai-
wan, Korea, and Singapore, followed by Europe and the US. The Ministry
of Construction estimates that nearly 4 million foreigners and overseas
Vietnamese need to buy houses in Vietnam.*"!

Legal adjustments to land use rights of foreigners have a positive impact
on the implementation of economic development policies in Vietnam. First
of all, the recognition of land use rights and house ownership by foreigners
contributes to increasing demand and thereby activating the vibrant real
estate market in Vietnam, especially in the luxury or medium segments.
Naturally, legal adjustments also contribute to strengthening the legal
environment to continue to attract foreign investment, including FDI for
the real estate sector. In other words, the improvement of land law and
policy always contributes to the incentive for FDI and enhances economic
development in Vietnam.[*?]

3.3. Obstacles and Challenges

In addition to reasonable adjustments to legal regulations on land use rights
of foreigners, inconsistent regulations on home ownership of foreigners
have caused many controversies. Especially in the case of foreigners own-
ing apartments, they will still use the land together with other apartment
owners on different floors of the building. The fact that the law does not rec-
ognize their right to use land does not deny it. More importantly, because
it is assumed that there is no land use right, foreigners will also have no
rights and obligations to that property right before the state, as well as the

50 Ngoc Ngan, “Ngay cang nhiéu ngudi nudc ngodi mua nha & Viét Nam [More
and more foreigners are buying houses in Vietnam].”

51 Mai, “Tao diéu kién thudn Igi cho ngusi nuidc ngoai dugc sé hitu nha & [Facili-
tate foreign home ownership].”

52 Dang Xuan Huy, “Dong von d4u tu tryc tiép nudc ngoai vao Viét Nam: Thuic
trang nidm 2024 va du bdo xu hudéng nam 2025 [Foreign Direct Investment Flows
into Vietnam: Current Situation in 2024 and Forecasted Trends in 2025],” Journal
of State Management, 9 April 2025. https://www.quanlynhanuoc.vn/2025/04/09/
dong-von-dau-tu-truc-tiep-nuoc-ngoai-vao-viet-nam-thuc-trang-nam-2024-va-
du-bao-xu-huong-nam-2025/.
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parties to the transaction. This is very absurd when, in fact, they still use
land, and more importantly, this regulation creates an imbalance between
foreigners and Vietnamese citizens who own houses in that apartment.

This legal issue has therefore been proposed to the Drafting Committee
of the amended LOL 2024. There are two main options to be discussed. First,
the law needs to recognize the land use rights of foreigners, particularly in
cases involving residential land purchases, if foreigners are still allowed to
buy and own houses in Vietnam. This opinion is mainly supported by the
desire to develop “demand” for the real estate market. Of course, it con-
tributes to creating a transparent mechanism that makes foreign investors
feel comfortable when choosing Vietnam as an investment destination.**!
Theoretically, the discussions also said that house ownership must be as-
sociated with land use rights.** Secondly, foreigners are not allowed to
buy houses or own houses in Vietnam if they continue to fail to exploit
Vietnam’s land use rights. In this case, foreign investors stay in Vietnam
by renting houses, which is a fairly common practice. They attempt to find
more solutions, such as marrying a Vietnamese person, which canlead to
troubles or even conflicts.!** This option puts pressure on lawmakers to
solve theoretically, as well as shape a legal framework to ensure propor-
tionality and fairness between the parties involved.

Interestingly, the LOH 2023 continues to recognize the home owner-
ship rights of foreigners “allowed to enter Vietnam.” However, it imposes
a slight limitation on the scope of house ownership, specifically through

“buying, leasing, and purchasing houses of foreign organizations and in-
dividuals who have owned houses” in Vietnam before.*®! Although there
are certain constraints on the number of houses and the term of owner-
ship, the rights of property owners, especially the right to sell assets, of

53 Nguyen Hoang Nam, “Quy dinh phép luat ctia mét s8 qudc gia vé s hitu
dat dai, s& hitu nha & véi ngudi nudc ngoai va mot sd khuyén nghi cho Viét Nam
[Some international regulations on foreigners’ land and housing ownership and
recommendations for Vietnam)” Journal of Invironment, 4 (2023): 24.

54 Tran, “Hoan Thién Quy Dinh Phép Luat vé Quyén va Nghia vu Ctia Chtt Thé
C6 Yéu T8 Nudc Ngoai St Dung DAt Tai Viét Nam [Mproving Legal Provisions
on Rights and Obligations of Entities Involving Foreign Elements Using Land in
Vietnam],” 36.

5 Nguyen Thi My Hanh and Nguyen Hoang Minh Hai, “Foreign Ownership
Restriction to Real Estate in Vietnam,” International Journal of Science, Technology
and Society, No. 4 (2023): 154.

56 Art.17 Law on Land, 2024.
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foreigners are still guaranteed by Vietnamese law."”) Meanwhile, the LOL
2024, which was passed shortly afterwards, continues not to recognize the
land use rights of this subject. This means that foreigners are still allowed
to buy houses (and currently use land) and be granted certificates even
though they do not have the legal name of land users.

As mentioned above, foreigners still buy and own houses in many com-
mercial housing projects. The transaction price is also comparable to that of
buying a home by a domestic individual, as the purchase price of a domestic
individual’s house includes the value of land use rights. More seriously, un-
like domestic individuals, foreigners are not obliged to pay non-agricultural
land use tax, even though they are still using land when owning houses.
According to the current tax calculation method, apartment owners only
pay tax at the rate calculated according to the total number of floors. This
means that apartment owners in the same land area will jointly perform
tax obligations for the same residential land area. As a result, the state
will not collect enough tax on the residential land area that needs to be
taxed because foreigners are not obliged to pay taxes. Apartment owners
on other floors are only obliged to pay taxes at the household tax payment
rate, but cannot pay the tax obligation of foreigners on their behalf. The
non-recognition of land use rights for foreigners therefore not only does
not exclude their actual ability to use land but also loses budget revenues.
This tax base also completely disappears in the case of foreigners who own
individual houses and are the only subjects who use the land.

As analyzed above, the continued recognition of home ownership by
foreigners contributes to activating the housing market. However, this
regulation not only fails to solve the problem of ensuring the similarity of
rights and obligations of the subjects, but also poses a theoretical challenge.
Onthe one hand, this regulation creates alack of consistency between legal
documents. On the other hand, this regulation inadvertently flawed the
legal basis for the state to exercise its property rights to land. It is worth
noting that finding a rationale for the actual land use rights of foreigners
is challenging, as they continue to use land despite the law not recognizing
their land use rights.

57 Itisprovided that “the State shall protect legal rights to use land and property
affixed to the land of land user.” Art. 17 and 20 Law on Land, 2024.
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4

Vietnam has adopted a relatively open-minded approach to developing
legal regulations governing the land use rights of foreigners in Vietnam,
as a result of implementing the country’s new economic development
policy, which is characterized by speed, strength, and sustainability. FDI
is considered one of the critical factors for Vietnam to develop its capital,
in line with its development goals. Land is also capital, and Vietnam has
implemented appropriate legal reforms to liberate production capacity
and effectively exploit this resource. Land policies and laws partly open up
channels for foreign investors to invest in real estate and production and
business activities that have land use needs, ensure property ownership,
and provide a legal basis for preserving property rights of investors over
land use rights, and partly for foreign investors to stabilize their lives in
the process of investing in Vietnam.

The land law, therefore, supplements regulations on the accommodation
of foreigners. In addition to the method of using rental houses, Vietnam
has allowed foreigners to buy and own homes. The only bottleneck is the
inconsistency between the land law and the housing law, specifically in
how house ownership rights for foreigners are recorded, excluding land
use rights. Naturally, this is a legal issue that Vietnam needs to address,
particularly in terms of legal reasoning, as foreigners can still purchase
and own houses, exercising their property rights without significant prac-
tical issues.

Conclusion
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