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BRONISEAW SITEK

O jaka demokracje walczymy?
Kilka uwag o demokracji na tle
historycznoprawnym

What Kind of Democracy Are We Fighting For?
Some Remarks on Democracy in the Historical and Legal Context

The history of democracy is primarily associated with ancient Greece and
the Roman Republic. To this day, it is believed that democracy is the rule of
the people. Since antiquity, new legal or institutional solutions have been
introduced to ensure a certain status quo in the prevailing balance of political
forces, guaranteeing the stability of the state and society. It is not uncommon
for demands to save democracy to have been and still be made. An example
of this was the recent elections in Poland, when the then-opposition went to
the polls under the slogan of saving democracy. Few of the voters, or even the
politicians who proclaimed these slogans, thought about what kind of democ-
racy they were fighting for. Was democracy really threatened? And what is
democracy? In this paper, a legal-historical analysis allows us to conclude that,
due to social, political, and technological changes, the most optimal democ-
racy today is constitutional liberalism, i.e., a form of government rather than
a stability of procedures or institutions.

SEOWA KLUCZOWE: demokracja, KEYWORDS: democracy,

liberalizm konstytucyjny, constitutional liberalism, Athenian
demokracja ateniska, demokracja democracy, republican democracy
republikanska
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1 Wstep

Pojecie ,demokracja” jest do$¢ czesto uzywanym w narracji politycznej,
w doniesieniach prasowych, w dyskusjach publicznych i prywatnych,
a w koncu pojecie to jest przedmiotem licznych opracowan nauko-
wych z zakresu prawa, socjologii, psychologii spotecznej, historykéw czy
nawet teologéw. Analizujac tylko pobieznie te wszystkie okolicznosci sto-
sowania terminu ,,demokracja” rodzi sie pytanie o to, czy interlokutorzy
i stuchacze maja pojecie, o czym jest mowa oraz o jaka demokracje im
chodzi? Juz na wstepie nalezy zaznaczy¢, ze nie istnieje tylko jeden rodzaj
demokracji, lecz nalez méwi¢ o wielu koncepcjach czy pomystach na to jak
ma ona wygladaé. Stad kazda taka koncepcja demokracji jest dookre$lana
jakim$ przymiotnikiem, m.in. ludowa, liberalna, narodowa, socjalistyczna,
katolicka czy nawet totalitarna™.

W ramach doktryny liberalnej prawa konstytucyjnego od dtuzszego
czasu toczy sie dyskusja nad istota demokracji wigzac ja z ideologia libe-
ralng oparta na takich warto$ciach jak wolnos¢ i réwno$¢. Stad samo okre-
$lenie ,liberalizm” czy ,liberal” nierzadko w dyskusjach jest uzywany jako
zwrot retoryczny w celu samookreslenia czy pozycjonowania rozméwcy.
Tym samym termin ,liberalizm” podobnie jak i stowo ,,demokracja” moze
nabiera¢ tak pejoratywnego jak i pozytywnego wydZwieku wraz z emo-
cjonalnym zaangazowaniem 0séb uczestniczacych w dyskusji'®.

W doktrynie prawa konstytucyjnego od dawna mozna spotkac sie z kry-
tyka wspdtczesnej demokracji jako formy ustroju czy tez systemu poli-
tycznego®. W polskiej doktrynie politycznej i konstytucyjnej méwi sie

1 Nawet w ramach nurtu my$li liberalnej méwi sie o demoliberalizmie, socli-
beralizmie czy nawet o demokracji liberalnej. Kazda z tych demokracji podejmuje
prébe przenikniecia do wszystkich sfer zycia spolecznego i cztowieka, a wiec nie
tylko polityke, ale réwniez prawo, gospodarke, kulture, wychowanie czy ksztatce-
nie. Zob. Henryk Kiere$, ,Jaka demokracja?” Czlowiek w kulturze, 20 (2008): 17-32.
W literaturze $wiatowej pisze sie réwniez o demokracji totalitarnej. Zob. Erik
Cohen, Nachman Ben-Yehuda, ,Counter-Cultural Movements and Totalitarian
Democracy” Sociological Inquiry, 4 (1987): 372-393.

2 Damian Maziarz, ,Dlatego powinnisémy nazywa¢ siebie chrze$cijanami -
recenzja’ Roczniki Filozoficzne, nr 1 (2015): 193-200.

3 Paul Blokker, ,Populism as a constitutional project” International Journal of
Constitutional Law, nr 2 (2019): 536-553; Radostaw Markowski, Demokracja i demo-
kratyczne innowacje. Z teorig w praktyke (Warszawa: Instytut Obywatelski, 2014),
161-170; Kim Lane Scheppele, ,,The Opportunism of Populists and the Defense of



Bronistaw Sitek | O jaka demokracje walczymy? Kilka uwag o demokracji... 9

o demokracji bezposredniej, ktéra réwniez jest trudna do jednoznacznego
zdefiniowania'®!.

Z racji réznobarwno$ci i nieostroéci pojecie ,demokracja” w narracji
publicznej nie jest ono definiowane, lecz jedynie uzywane nominalnie
w celu osiggniecia okreslonego efektu politycznego, spolecznego czy ide-
ologicznego. O takim instrumentalnym traktowaniu stowa ,demokracja”
dowodzg réwniez ostatnie wybory parlamentarne, czy doktadniej kampa-
nia wyborcza jaka miata miejsce w Polsce we wrze$niu i pazdzierniku 2023
roku. Jeszcze wczedniej, w dniu 4 czerwca 2023 1., zostala zorganizowana
ogromna manifestacja w obronie demokracji, w ktérej wedtug réznych
danych moglo wzigé udzial nawet ok. 0.5 mln uczestnikéw!'*!. Podstawowe
pytanie jakie w tym kontekscie si¢ jawi dotyczy tego, czy uczestnicy tego
wydarzenia byli §wiadomi o jaka demokracje walcza? Albo tez, w jaki spo-
séb ta demokracja byta tamana przez 6wczesny rzad, jak twierdzili opozy-
cyjni liderzy? Pomimo, ze nie spotkatem sie z badaniami socjologicznymi
poziomu $wiadomosci uczestnikéw celu tej demonstracji, o ktéra walcza,
mozna jednak apriori zalozy¢, ze wiekszo$¢ uczestnikéw tego wydarzenia
zapytana o rozumienie pojecia demokracja nie bytaby w stanie udzielié
jakiejkolwiek sensownej odpowiedzi.

Przedmiotem mojego opracowania jest analiza pojecia ,,demokracja”
z punktu widzenia nie tylko leksykalnego, ale przede wszystkim z punktu
widzenia historycznego, doktrynalnego i prawnego. Celem tego badania
jest analiza prawdziwo$ci twierdzenia, wedtug ktérego nie istnieje jedno-
lita koncepcja demokracji, miedzy innymi ze wzgledu na permanentng jej
ewolucje. Wtasnie ta ewolucja, jest charakterystyczng cechg wpisang w jej
istote. Dynamika rozwoju koncepcji demokracji, a tym samym i ustroju
zwanego demokracja moze by¢ odczytywana przez zwolennikéw stabiliza-
cji systemu demokratycznego, jako przejaw jej tamania przez rzadzacych.
Wszelkie zmiany np. procedur stanowienia prawa, organizacji sagdownic-
twa, zasad naboru na stanowiska publiczne moga by¢ odczytywane jako
zamach na demokracje i praworzadno$¢. Nie mozna tez nie zauwazy¢,

Constitutional Liberalism” German Law Journal, 3(2019): 316; Michael J. Sandel,
Liberalism and the Limits of Justice (Cambridge: Cambridge University Press, 1998).

4 Marcin Rachwal, ,Demokracja bezposrednia w Polsce - fikcja czy rzeczy-
wisto$é?” Przeglgd Politologiczny, 9 (2010): 103-114.

5 Podczas tego marszu, wielu politykéw nawotywato do obrony demokracji.
Zob. Sebastian Klauzinski, Michat Danielewski, Marsz 4 czerwca. Co najmniej 380 tys.
w Warszawie. OKO.press, 4 czerwca 2023. https://oko.press/marsz-4-czerwca-war-
szawa-tusk-opozycja. [dostep: 3.06.2023].
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ze w Polsce, ale réwniez w Unii Europejskiej dochodzi do zawtaszczenia
pojecia ,demokracja” i tresci jakie sie za nim kryja przez zwolennikéw
jednej opcji politycznej czy ideologicznej, zwlaszcza przez zwolennikéw
demokracji liberalno-lewicowej odmawiajac tym samym demokratyzmu
zwolennikom mys$li konserwatywnej czy narodowej.

Przyjete zalozenia wyjsciowe niniejszego opracowania wymagaja spoj-
rzenie na zachodzace zmiany w pojmowaniu demokracji juz w starozyt-
nych Atenach i republice rzymskiej, a takze na pojmowanie demokracji we
wspbtczesnej doktrynie, w prawie miedzynarodowym i prawie polskim.

2 Demokracja Atenska - ideat demokracji?

W wielu wspétczesnych publikacjach wskazuje sie jako ideal ustroju poli-
tycznego na demokracje ateriska. Trzeba jednak zdawaé sobie sprawe z tego,
ze ostateczny ksztalt tej demokracji powstawal na przestrzeni kilku wie-
kéw w wyniku ciaggtych reform ustrojowych wprowadzonych kolejno m.in.
przez Solona (594 przed Chr.), Klajstenesa (508-507 przed Chr.), Peryklesa
(451-429 przed Chr.) i Demostenesa (355-233 przed Chr.).. Powyzsze reformy
sa dowodem na to, ze nalezy méwi¢ o dynamicznym procesie rozwoju demo-
kracji ateniskiej, nie za$ o jednym, stabilnym jej modelu. Mozna jednak
wskazac¢ na pewne charakterystyczne cech tego ustroju, ktére byty efektem
wtlasnie tego wielowiekowego procesu jego rozkwitu.

Wsrdd charakterystycznych cech demokracji ateniskiej na pierwszym
miejscu znajduje sie instytucja zgromadzenia ludowego, bedaca forma
demokracji bezposredniej, to jest mozliwos¢ udziatu wszystkich petno-
prawnych obywateli w podejmowaniu najwazniejszych decyzji dla pan-
stwa poprzez glosowanie, a takze mozliwo$¢ publicznego przemawiania.
Zgromadzenia ludowe odbywaly sie w miejscach publicznych (agora).
Uchwaly podejmowane byly wigkszoscia gloséw, a ich tresé ostatecznie byta
ksztattowana wskutek publicznych dyskusji na gromadzeniach ludowych.
Uprawnienie do publicznego przemawiania posiadali wszyscy obywatele,

6 Wojciech Zietara, ,Demokracja atefiska a demokracja wspéiczesna” Krakow-
skie Studia Matopolskie, 16 (2011): 236; Robion Osborne, Athens and Athenian demo-
cracy (Cambridge: Cambridge University Press 2010), 25 n.; PJ. Rhodes, Rhodes PJ.,

»Athenian Democracy After 403 BC” The Classical Journal, 4 (1980): 305-323.
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w praktyce jednak gtos zabierali znani méwcy, zwani demagogami. Udziat
uprawnionych obywateli w zgromadzaniu byt dobrowolny, niemniej
aktywno$¢é obywateli w tym zakresie byta do$é wysoka'”. Warto jednak
zauwazy¢, ze uprawnienia tego nie posiadaty kobiety, a takze niewolnicy,
obcokrajowcy i dzieci, co wydaje sie w tym ostatnim przypadku oczywiste
i usprawiedliwione czynnikami obiektywnymi.

Druga cecha charakterystyczng dla demokracji ateriskiej byta réwnosé¢
wszystkich obywateli. Kazdy zatem obywatel mdgl ubiega¢ sie o zaszczyty
i godnosci, zwlaszcza w zakresie urzedéw. Takie rozwiazanie bylo efektem
uznania, ze pelnoprawni obywatel majacy uprawnienia do udziatu w zgro-
madzeniach ludowych sa nie tylko réwni i wolni, a wiec sami decyduja
o swoim losie, réwniez w zakresie petnienia funkcji publicznych. Nie miato
tutaj zatem znaczenia to, czy ubiegajacy sie o urzad ma wiedze i odpowied-
nie przygotowanie. Stad tez na urzedy publiczne mogly zostaé wybrane
osoby niekompetentne. Nie mozna jedna z tego powodu negatywnie oce-
nia¢ éwczesng demokracje, bowiem méwcami na zgromadzeniach ludo-
wych najczesciej bylty osoby dobrze przygotowane, ktére ukonczyty szkoty
retorskie, posiadaty znajomo$¢ dialektyki, gramatyki, a takze matematyki,
astronomii, historii czy poezji. Czesto mieli oni pogtebiong wiedze o sta-
nie paniistwa'®.. Urzedy mogty by¢ piastowane tylko przez jedna kadencje.

Warto tez zwrdci¢ uwage na fakt, ze ksztalt demokracji ateriskiej byt
negatywnie oceniany juz przez znanych myslicieli starozytnosci. Sokrates
krytykowat ustréj ateniski za mozliwo$¢ losowania stanowisk. Przyréwnat
takie rozwigzanie do sytuacji na statku znajdujacym sie na wzburzonym
morzu, na ktérym stery sa powierzone marynarzowi wybranemu w dro-
dze losowania, a wiec osobie przypadkowej i to z wysokim rachunkiem
prawdopodobieristwa osobie nie przygotowanej. Stad Sokrates postulowat
wprowadzenia powszechnej edukacji obywateli w celu ratowania wiasnie
demokracji”®.. Krytyke demokracji ateriskiej prowadzil réwniez Platon.
Wedtug tego filozofa demokracja oparta na zbyt szeroko pojmowanej wol-
nosci staje sie ustrojem, podstawe ktérego stanowi biedota i osoby stabo
przygotowane do pelnienia publicznych urzedéw. Gdy wszystko wolno

7 Ibidem, 237.

8 Edward Karolczuk, ,Sprzecznoéci w funkcjonowaniu demokracji ateriskiej”
Sztuka i Dokumentacja, 16 (2017): 29-47.

9 Ibidem, s 240. Lucyna Chmielowska, , Filozofia polityczna Sokratesa” Prace
Naukowe Akademii im. Jana Dlugosza w Czgstochowie. Res Politicae, t. I (2009): 7-31;
Hannah Arendt, Polityka jako obietnica, thum. Wojciech Madej, Mieczystaw Godyni
(Warszawa: Prészynski i S-ka, 2005), 39-40.
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obywatelom, demokracja zamienia sie w anarchie, a nastepnie w dykta-
ture demagogéw czy stosujac wspélczesny jezyk, populistéw!’*.. Podobnie
zreszta myslal Arystoteles, wedtug ktérego anarchia jest przestrzenia bez
prawa, bez statych regul. Pod wptywem demagogéw lud z tatwoscia zmie-
nia uchwaly, wystepuje przeciwko elitom spotecznym. Stad Arystoteles
odrzucat demokracje jako taka, sam stworzyl modelu ustroju mieszanego
okreslany jako politeja™"..

Podsumowujac mozna stwierdzié, ze demokracja ateriska realizowata
zasade isonomii, czyli réwnoSci politycznej i prawnej obywateli, oraz iso-
kratii, czyli réwnosci dostepu do wiadzy. Natomiast nie byla realizowana
zasada isegorii czyli réwnosci wypowiedzi i inicjowania dziatanl. Nie mozna
tez Grekom przypisa¢ znajomosci zasady praworzadnosci, czyli centralnej
pozycji prawa w patistwie?., Tym samym nie mozna stawiaé znaku réwnoéci
pomiedzy demokracja ateriska a wspétczesnymi koncepcjami demokracji*®.

Demokracja republiki rzymskiej

3

Nieco odmienna jest historia rozwoju ustroju republiki rzymskiej. Moim
zdaniem ustréj republiki rzymskiej nie moze by¢ okreslony jako jedna
z form demokracji. Byt to bowiem raczej ustrdj demokracji republikanskiej,
ktéry réwniez przechodzit bardzo wiele zmian na przestrzeni pieciu wieku
istnienia. Cechg charakterystyczna tej formy ustroju byta silna wtadza kon-
suléw, wspéldzielona ze zgromadzeniami ludowymi, a czasem z senatem
zdobywajacym coraz silniejszg pozycje ustrojows. Nie mozna tez méwié

10 Miroslav Radek, ,State and Democracy in the Philosophy of Plato and Ari-
stotle” University Review, 2 (2020): 37-40; Stella Lange, ,,Plato and Democracy” The
Classical Journal, 8 (1939): 480-486.

11 David Polansky, ,Populism and Democratic Conflict: An Aristotelian View”
The Review of Politics, 2 (2023): 207-224; Justyna Miklaszewska, ,Dwie koncepcje
demokracji”, [w:] Wielkosé i pigkno filozofii. Ksiega pamigtkowa ku czci prof. Wtady-
stawa Strézewskiego, red. Jézef Lipiec, Sebastian Kotodziejczyk (Krakéw: ,Collegium
Columbinum”, 2003), 249-264. Znacznie wiecej byto krytykéw demokracji ateriskiej,
m.in. Ksenofont czy Pseud-Ksenofont. Zob. Mateusz Nie¢, O tzw. autorytaryzmie
demokracji attyckiej” Acta Universitatis Wratislaviensis. Przeglgd Prawa i Administra-
gji, 79 (2009): 145-171.

12 Nieé, 0 tzw. autorytaryzmie demokracji attyckiej”, 159.

13 Zietara, ,Demokracja ateriska a demokracja wspélczesna”, 236-248.
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o réwnym dostepie obywateli do urzedéw publicznych. Z racji specyfiki
6wezesnej wladzy, zwlaszcza nieodptatnosci oraz potrzeby wniesienia przez
kandydata na urzad publiczny do$¢ wysokiego zabezpieczenia finansowego,
to o urzedy publiczne ubiegaly sie wyltacznie osoby majetne!*!, podob-
nie jak jest to obecnie w systemie politycznym Stanéw Zjednoczonych®!.
Niewatpliwie podobieristwo ustroju republiki rzymskiej do demokracji

ateniskiej znajduje sie w strukturze spotecznej. Pelny udziat w publicznej
debacie podczas zgromadzerni ludowych (comitia) mieli wylgcznie pet-
noprawni obywatele, a wiec z wylagczaniem kobiet, niewolnikéw, dzieci
i obcokrajowcéw (peregrines). Trzeba jednak pamietaé, ze pierwotne spo-
teczenstwo rzymskie w okresie republiki dzielilo si¢ na dwie grupy, tj.
patrycjuszy i plebejuszy. Patrycjusze mieli pelnie praw obywatelskich,
w tym uprawnienia do udzialu w zgromadzeniach ludowych oraz obej-
mowania urzedéw publicznych, zwtaszcza urzedu konsula czy pretora.
Druga grupe stanowili plebejusze, ktérzy wykonywali prace stuzebne
i poczatkowo byli wykluczeni w tych uprawnien. W wyniku konfliktu
pomiedzy patrycjuszami a plebejuszami jaki mial miejsce w V wiek przed
Chr. doszlo do stworzenia urzedéw plebejskich z trybunem plebejskim
na czele oraz do powotania do zycia zgromadzenia plebejskiego (concilia
plebis). Podczas tych zgromadzeri pierwotnie podejmowano ustawy (plebi-
scitum) wigzace tylko plebejuszy. Jednak od plebiscytu z 287 r. przed Chr. lex
Hosrtensia ustawy plebejskie zaczely obowigzywaé réwniez patrycjuszy.
Tym samym doszlo do zréwnania sie w uprawnieniach publicznych obu
grup spotecznych.

Podstawg ustroju republiki rzymskiej byly zgromadzenia ludowe,
a pézniej réwniez plebejskie. Podstawowa forma dziatalnosci zgromadzen

14 Wnoszone okre$lone kwoty przez kandydata na urzad publiczny (magistra-
tus) byly wptacane do kasy miejskiej. Na koniec sprawowanego urzedu robiony
byt audyt jakimi 6w urzednik dysponowat bedac na urzedzie, a brakujace $rodki
pokrywano z owego zabezpieczania. Takie rozwigzania stosowano do urzednikéw
majacych wladze okreslang jako imperium, a wiec konsul czy pretor. W okresie
pryncypatu praktyka ta zachowata sie w prawie municypalnym. Takie zabezpie-
czenia w firmie gotéwkowej jak i niegotéwkowej (np. hipoteki, musieli ustanowié
m.in. duumwirowie. Zob. Bronistaw Sitek, ,Organy Wladzy w «municipium Irni».
Ze studiéw nad prawem municypalnym w Starozytnym Rzymie” Journal of Modern
Science, nr1 (2005): 21-42.

15 Wiecej o finasowaniu kampanii wyborczej w wyborach prezydenckich w Sta-
nach Zjednoczonych zob. Bogdan Mucha, ,Mechanizm finansowania prezydenc-
kich kampanii wyborczych w Stanach Zjednoczonych Ameryki” Krakowskie Studia
Miedzynarodowe, 3 (2008): 115-135.
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ludowych byta dyskusja i glosowanie nad tekstami ustaw. Poczatkowo gto-
sowania byly jawne przez podniesienie reki, co umozliwiato kontrolowanie
glosowania przez osoby wplywowe i zamozne. Jednak od czaséw leges
Tabellariae wprowadzono gtosowania tajne i zbudowano system wybor-
czy, ktéry jest pierwowzorem dla wspétczesnego systemu wyborczego®..
Mianowicie wybory opieraja sie na takich zasadach jak réwno$¢, tajnosé,
bezposrednio$é¢ i powszechnos¢.

Znaczace dla zrozumienia mysli politycznej Rzymian i istoty demokracji
republikanskiej antycznego Rzymu jest wyjasnienie zdarzen jakie mialy
miejsce w koficéwce tego okresu. Otéz w I w. przed Chr. miata miejsce wojna
domowo pomiedzy zwolennikami republiki, czyli optymatami, ktérych
przedstawicielem byt m.in. Cyceron, a przeciwnikami, czy moze trafniej
bedzie uzycie okreslenia zwolennikami daleko idacych zmian ustrojowych,
ktérych przedstawicielem byl m.in. Juliusz Cezar. Rozwdj terytorialny
i ekonomicznych imperium rzymskiego byt tak dalece zaawansowany,
ze ustréj republikanski stat sie niewydolny. Wielu zatem uwazalo, ze nie
wystarcza reformy ustroju republikanskiego, lecz konieczna jest zmiana
ustroju na silne jednowtadztwo bez kadencyjne'”. Ostatecznie zwyciezyta
opcja popularéw, co niewatpliwi przyczynito sie do zachowania panistwo-
wosci, porzadku publicznego i dynamicznego rozwoju gospodarczego.

Demokracja w prawie miedzynarodowym
i prawie Unii Europejskiej

4

Po doswiadczeniach drugiej wojny $§wiatowej i dwdch systemoéw totali-
tarnych, dla ktérych czlowiek nie byt wartoscia, lecz jedynie jednostka,
powrdcono do idei praw czlowieka, w celu spisania praw podstawowych

16  Bronistaw Sitek, ,Decreta decurionum. Postanowienia rady miejskiej w §wie-
tle lex Irnitana”, [w:] Leges sapere. Studia i prace dedykowane profesorowi Januszowi
Sondlowi w pigédziesigtq rocznice pracy naukowej (Krakéw: Wydawnictwo Uniwer-
sytetu Jagielloriskiego, 2008), 509-525. Nicola Demetrio Luisi, ,,Sul problema delle
tabelle di voto nelle. Votazioni legislative: contributo all'interpretazione di Cic. Ad
Att. 1.14.5” Index, 23(1995): 419 n.

17 Bronistaw Sitek, Actiones populares w prawie rzymskim na przetomie republiki
i pryncypatu (Szczecin: Wydawnictwo Naukowe Uniwersytetu Szczecifiskiego,

1999), 20-32.
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w aktach prawa miedzynarodowego. Jednym z tych praw jest prawo
czlowieka do bezpiecznego i sprawiedliwego pokoju. Potepiajac ustroje
totalitarne takie jak faszyzm czy komunizm uznano, ze jedynie ustréj
demokratyczny moze zagwarantowaé poszanowanie praw cztowieka. Stad
w art. 29 ust. 2 Powszechnej Deklaracji Praw czlowieka z 1948 r. stwier-
dzono, ze poszanowanie praw i wolnosci czlowieka moze by¢ realizowane
w demokratycznym spoteczenistwie. Tutaj ustawodawca miedzynarodowy
odniést sie nie tylko do ustroju politycznego, lecz przede wszystkim do
organizacji spoteczenstwa, ktéra winna by¢ oparta na takich zasadach jak
réwno$é i wolno§é"®l,

Koncepcja spoteczenistwa demokratycznego pieciokrotnie zostala przy-
wolana w Konwencji o ochronie Praw Czlowieka i Podstawowych Wolnosci
z 1950 r., dokument Rady Europy. Pojecie ,,spoteczenistwo demokratyczne”
zostalo zastosowane w réznych kontekstach i tak w art. 6 - prawo do sadu,
w art. 8 ust. 2 - ograniczanie prawa do poszanowania zycia prywatnego
i rodzinnego, w art. 9 ust. 2 - ograniczenie prawa cztowieka do wolno-
$ci myséli, sumienia i wyznania, w art. 10 ust. 2 - ograniczanie prawa wol-
nosci wyrazania opinii i w koficu w art. 11 ust. 2 - ograniczanie prawa do
swobodnego, pokojowego zgromadzania sie oraz do swobodnego stowa-
rzyszania sie. Jak wida¢ z przytaczanych przepiséw autorzy tej konwencji
zatozyli, ze czlowieka jest wolny, a jego wolno$¢ w réznych zakresach moze
by¢ ograniczana w spoleczenstwie demokratycznym tylko wyjatkowo ze
wzgledu na interesy bezpieczenistwa paistwowego lub publicznego™®.

Pojecie ,spoteczenstwo demokratyczne wystepuje réwniez w innych
aktach prawa miedzynarodowego. Miedzy innymi w Amerykanskiej
Konwencji Praw cztowieka z 1969 r., w art. 15 - prawo do spokojnego gro-
madzenia sie, art. 16 - prawo do zrzeszania si¢ i w art. 22 ust 2 - ogranicza-
nie praw o ktdrych jest mowa w art. 15 i 16 moze mie¢ miejsce wylacznie
zgodnie z prawem i w zakresie koniecznym w spoleczenstwie demokra-
tycznym dla zapobiezenia przestepstwu badZ dla ochrony bezpieczenistwa
panstwowego i publicznego oraz porzadku publicznego i moralnosci.

Waznym obszarem dzialania Unii Europejskiej jest aktywno$¢ na polu
ochrony i promowania praw czlowieka, pokoju, pojednania i demokracji.

18 TJulia Jaskoélska, ,Tre$¢ Powszechnej Deklaracji Praw Czlowieka” Czlowiek
w kulturze, 11 (1998): 49-97.

19 Katarzyna Witkowska-Chrzczonowicz, Piotr Chrzczonowicz, ,Wybrane pro-
blemy zapewnienia skutecznej ochrony praw podstawowych w Unii Europejskiej
po wejéciu w zycie Traktatu z Lizbony” Studia z Zakresu Nauk Prawnoustrojowych,
2(2012): 35.
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W uznaniu za zastugi na tym polu 12.10.2012 r. UE zostala nagrodzona
Pokojowa Nagroda Nobla. Promowanie przez UE spoteczeristwa demokra-
tycznego jest uzupelnieniem dziatan w dziedzinie praw cztowieka. W dniu
17 listopada 2009 r. Rada UE przyjeta konkluzje w sprawie wspierania
demokracji w stosunkach zewnetrznych, uwzgledniajac specyfike kazdego
kraju. W listopadzie 2012 r. UE i jej patistwa cztonkowskie powotaty do zycia
inicjatywe Druzyna Europy na rzecz demokracji. Celem tej inicjatywy jest
promowanie demokracji. W tym celu zostaty stworzone réwniez instru-
menty finansowe wspierajace te inicjatywe!*’..

Obecnie nalezy méwi¢ o demokracji ponadnarodowej, czyli takiej ktéranie
jest przypisana do konkretnego panistwa. Ten rodzaj demokracji wystepuje
w miedzynarodowych strukturach lepiej zorganizowanych, jaka jest niewat-
pliwie Unii Europejska. Cechg charakterystyczng tej demokracji jest brak
wlasnego demos. Ten rodzaj demokracji jest tworem wielokomponentowym,
nowe formy proceséw i rozwigzan demokratycznych. Niewatpliwie demo-
kracja ponadnarodowa jest wspierana ponadnarodowy porzadek prawny.
Podstawg demokracji ponadnarodowej nie jest zatem demos, lecz procesy
demokratyzacyjne, ktére buduja i napedzaja rozwigzan demokratyczne'l.

5

Analiza historyczna ustrojéw starozytnych Aten i republiki rzymskiej oraz
analiza tekstéw prawa miedzynarodowego oraz dziatan Unii Europejskiej
pokazuje, ze nie mozna méwic o jednym modelu demokracji. Poza pewnymi
cechami typowymi dla wszystkich modeli demokracji, jak réwno$é ludzi czy
wolno$¢ indywidualna, istnieje wiele specyficznych cech rézniacych mie-
dzy soba poszczegélne modele demokracji, te historyczne i te wspétczesne.
Wspbélczesnie méwi sie o dominujacej formie liberalizmu konsty-
tucyjnego (constitutional liberalism), ktéry rézni sie od liberalnego

Jak demokracja?

20 Artur Szmigielski, ,Prawa czlowieka i demokracja w centrum dziatan
zewnetrznych Unii Europejskiej. Dylematy prawne i polityczne” Przeglgd Zachodni,
nr 1 (2016): 7-22; Rasma Kaskina, Promowanie demokracji i obserwacja wyboréw.
https://www.europarl.europa.eu/factsheets/pl/sheet/166/promowanie-demo-
kracji-i-obserwacja-wyborow [dostep: 4.06.2024].

21 Janusz Ruszkowski, ,Demokracja ponadnarodowa w Unii Europejskiej.
Wstepna analiza teoretyczna” Rocznik Integracji Europejskiej, 9 (2015): 17-37.
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konstytucjonalizmu (liberal constitutionalism). Liberalizm konstytucyjny
stoi na strazy osobistej suwerenno$ci kazdego cztowieka, za$ liberalny
konstytucjonalizm strzeze wolnosci jednostki do ochrony wartosci kon-
stytucyjnych. Liberalizm konstytucyjny jest to zatem forma rzadéw nie za$

trybu wyboru rzagdu. W tym systemie chodzi o ochrone autonomii i god-
noscijednostki przed przymusem, niezaleznie od Zrédta jego pochodzenia,
ktérym moze by¢ aparat pafistwowy, religia czy tez samo spoleczeristwo,
np. kulturowo ugruntowane schematy zachowa czy ubioru. Nalezy jedna
zwréci¢ uwage na to, ze w doktrynie dostrzega sie dos¢ rozbiezne inter-
pretacje koncepcji liberalizmu konstytucyjnego. Jednak pomimo tych réz-
nych koncepcji liberalizmu konstytucyjnego jego zwolennicy dostrzegaja
przewage tej koncepcji nad koncepcjami i systemami politycznymi i ustro-
jowymi okreslanymi jako nieliberalne, populistyczne czy autorytarne'®?.
Wedtug Michela Rosenfelda koncepcja liberalizmu konstytucyjnego obec-
nie najlepiej wypelnia pragnienia demokracji. Odejscie od trzymania sie

Scistych ram prawa wyborczego czy procedur pozwala rzadowi na lepsze

osiagniecie sprawiedliwosci we wspétczesnym zglobalizowanym i plu-
ralistycznym spoleczenistwie. Niewatpliwie liberalny konstytucjonalizm

poprzez sztywne trzymanie sie procedur oraz checi powrotu do danego

modelu demokracji z lat nawet dziewieédziesigtych poniést porazke. Stat

sie niewydolny w skutecznym stawianiu czota nowym wyzwaniom naszych

czaséw, czaséw spoteczeristwa informacyjnego budowanego w oparciu

onajnowsze urzadzenia technoinformatyczne, spoleczenistwa wirtualnego

i wielokulturowego™?l. System demokratyczny nie powinien tez ograniczaé

sie tylko do zaspakajania krétkotrwatych indywidualistycznych intereséw
konsumentéw, lecz do tworzenia reprezentatywnej grupy obywateli i eks-
pertéw z réznych srodowisk zapewniajac tym samy mozliwos¢ inkluzywnej

demokratycznej debaty, pozwalajacej na edukacje obywateli i stymulowa-
nie $wiadomo$ci ztozonosci kwestii spotecznych®*.,

Powracajac do dyskursu nad ksztaltem demokracji w Polsce nalezy si¢
odnie$¢ do postanowient zwartych w Konstytucji RP oraz do wybranych
ustaw i pogladéw doktryny. Juz w preambule do Konstytucji RP polski

22 §. Canduzzi, A Pluralist Theory of Constitutional Justice. Assessing Liberal Demo-
cracy in Time of Rising Populism and Illiberalism, Athena 4.1(2024), s. 138.

23 Michel Rosenfeld, A Pluralist Theory of Constitutional Justice. Assessing Liberal
Democracy in Times of Rising Populism and Illiberalism (Oxford: Oxford University
Press, 2022).

24 Amanda Machin, ,Democracy, Agony, and Rupture: A Critique of Climate
Citizens’ Assemblies” Politische Vierteljahresschrift, 4 (2023): 845-864.
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ustorojodawca stwierdza, ze to Nardd Polski jest uprawniony do suweren-
nego i demokratycznego stanowienia o Jej losie. Przyjmuje sie, ze preambuly
spelniaja funkcje narzedzi niestanowczych, raczej wspieraja narzedzia
stanowcze zasadniczego aktu prawnego. To jednak, co jest wazne w tym
sformutowaniu, to to, ze Nardd Polski jest suwerenem, a wiec Zrédlem
wtladzy. Zatem musimy zobaczy¢ co ustrojodawca stanowi o demokracji
w tekécie konstytucji®®.

W art. 2 ustrojodawca stanowi o tym, ze Rzeczpospolita Polska jest demo-
kratycznym panstwem prawa. Z kolei w art. 11 ust. 1 Konstytucji RP posta-
nowiono, ze partie polityczne poprzez swoich cztonkéw moga wpltywaé
na ksztaltowanie sie polityki paiistwa stosujac metody demokratyczne.
W art. 28 Ustawy Zasadniczej znalazt sie bardzo wazny przepis dotyczacy
Zit Zbrojnych. Otéz Sity Zbroje winny zachowaé neutralno$¢ w sprawach
politycznych oraz podlegaja cywilnej i demokratycznej kontroli.

W $wietle analizy przepiséw Konstytucji RP mozna stwierdzié, ze polski
ustrojodawca okreslit ustréj w Polsce jako demokracje przedstawicielska
z elementami demokracji bezposredniej, tj. referendum i obywatelskiej
inicjatywy prawodawczej*), Zatem te dwa rodzaje demokracji nie s3 r6z-
norzedne, bowiem demokracja bezposrednia ma jedynie charakter subsy-
diarny w stosunku do demokracji przedstawicielskiej. Takie usytuowanie
obu rodzajéw demokracji wzgledem siebie niewatpliwie wynika z faktu
obszerno$ci zadan jakie stoja przed organami paiistwa powigzanymi
z rozlegloscia terytorialng panstwa, liczby ludnosci, probleméw spotecz-
nych, gospodarczych czy politycznych. Nie jest zatem w praktyce mozliwe,
aby suweren, czyli Nardd Polski, rozwigzywalaby wszystkie te problemy.
Kwestie te zatem rozwigzywane sg przez przedstawicieli wybranych przez
suwerena w wyborach bezpoérednich, réwnych, tajnych i powszechnych™”..

25 Pjotr Tuleja, ,Komentarz do Preambuly”, [w:] Konstytucja Rzeczypospolitej
Polskiej. Komentarz, red. Piotr Tuleja (Warszawa: Wolters Kluwer, 2019), 22; Tomasz
Gizbert-Studnicki, Jezyk prawny z perspektywy socjolingwistycznej (Krakéw: Pati-
stwowe Wydawnictwo Naukowe, 1986), 63.

26 Do from wykonywania demokracji bezposredniej zalicza sie réwniez uznaja
réwniez plebiscyt, obywatelska inicjatywe konstytucyjna i ustawodawcza, zgro-
madzenie ludowe, weto ludowe i konsultacje spoteczne. Zob. Krzysztof Skotnicki,

JInstytucje sprawowania wiadzy przez suwerena w $wietle Konstytucji RP” Gdari-
skie Studia Prawnicze 59(2023), 23; Piotr Tuleja, Uwaga do art. 4”, [w:] Konstytucja
Rzeczypospolitej Polskiej, red. Piotr Tuleja (Warszawa: Wolters Kluwer, 2019), 39.

27 Krzysztof Skotnicki, Instytucje sprawowania wtadzy, 23-24. (22-36); Anna

Rytel-Warzocha, ,,Zasada demokracji bezposredniej na tle pogladéw nauki prawa
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Staboscia polskiej demokracji bezposredniej jest tzw. wolny mandat
posta. Posel wybrany przez wyborcéw, nie jest zwigzany ich pogladami
czy zadaniami. Poset moze zatem bra¢ udzial w procesie legislacyjnym
sprzecznym z interesami swoich wyborcéw**], Rodzi sie zatem pytania o to,
komu postem stuzy, suwerenowi czy moze grupom intereséw politycznych,
ideologicznych czy gospodarczych?

6

Przeprowadzona powyzej analiza prawnohistoryczna rozwoju ustroju
jakim jest demokracja pokazuje, ze nie mozna méwié o jednej formie demo-
kracji. Ta forma ustroju miata swoja specyfike w antycznych Atenach czy
w republice Rzymskiej. Cecha charakterystyczng obu form demokracji
byta zmiennos$ci procedur i instytucji stosownie do zachodzacych zmian
spotecznych, politycznych czy ekonomicznych.

Wspdtczednie demokracja nierzadko jest rozumiana jako stato$é raz
przyjetych procedur czy utworzonych instytucji. Przy tej okazji rézne
opcje polityczne daza do zawlaszczenia pojecia demokracja wskakujac,
ze zostaly zmienione przez legalnie wyborna wtadze wlasnie procedury
i nalezy powrdci¢ do tego co bylo kilka lat temu. Tymczasem ze wzgledu
na zachodzace zmiany, w szczegélnosci powodowane rozwojem techno-
logicznym i sztucznej inteligencji, konieczne jest ciagle dostosowywanie
procedur i instytucji publicznych do nowych sytuacji. Stad amerykanski
konstytucjonalista Michel Rosenfeld twierdzi, ze wspéiczesnie nalezy
méwié o liberalizmie konstytucyjnym (constitutional liberalism), ktéry
rézni sie od liberalnego konstytucjonalizmu (liberal constitutionalism).
Liberazlizm konstytucyjny jest forma rzadéw nie za$. Trybem wyboréw
tego rzadu. Wszelkie procedury w liberalizmie konstytucyjnym maja cha-
rakter wspomagajacy wykonywanie wladzy.

Whioski

konstytucyjnego i praktyki ustrojowej 25 lat obowigzywania Konstytucji” Paristwo
i Prawo, z. 10 (2022): 57-58.

28 Robert Kropiwnicki, Pozycja ustrojowa posta w Polsce. Stan obecny i perspektywy
(Toruni: Adam Marszatek, 2024), 28 n.
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Abstract

The paper conceptually reviews the paradigmatic models of mediation to
understand the professional role of a mediator and the scope of ethical obli-
gations. The description of each model presents the corresponding action of
amediator and the standard of intervention in the process, and examines their
effectiveness in achieving the goals of mediation. In this regard, the paper
examines the content of a mediator’s ethical obligations and potential dilem-
mas in different mediation models that may be associated with a mediator’s
direct and uniform choice of a particular mediation model. The paper empha-
sises the importance of a mediator’s competence for the proper functioning
of a process and, at the same time, analyses the need for a strict demarcation
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1 Introduction

Supporting the principle of party autonomy'/, achieving essentially fair
outcomes for the parties, and ensuring procedural fairness is a fundamen-
tal obligation of a mediator However, the measurement of the scope of these
principles and the methods for maintaining the balance between them dif-
fer according to philosophical and ideological perceptions of mediation and
understanding of human nature, as well as mediation models. Mediation
models are distinguished based on “the differentiated understanding of
the professional purpose and the mediator’s role, considering which values
are of priority in the process”?!. Mediation models are classified through
different ideological approaches and perceptions of professional ethics,
which leads to a variety of conclusions and ethical recommendations.

In the mediation process narrow and wide approaches to problem analy-
sis may be applied,” however, they lead to radically different consequences.
The narrow approach, often referred to as distributive mediation, is where
parties share limited resources, specifically disputed property, without
identifying the additional resources to be exchanged. Hence, as one party
receives a certain part through negotiations, the other will get less by the
same amount. In this case, the agreement is achieved by compromise and
waiving a certain part of assets. Accordingly, this type of mediation, which

1 Klaus Hopt, Felix Steffek, Principles and Regulation in Comparative Perspective
(Oxford: Oxford University Press, 2013), 135, 190; Hugo Luz dos Santos, Towards
a Four-Tiered Model of Mediation Against the Background of a Narrative of Social
Sub-systems in Everlasting Cross-Fertilization (Singapore: Springer, 2023), 114; Dan
Simon, Rara West, eds. Self-Determination in Mediation, The Art and Science of Mirrors
and Lights (Lan Ham, Maryland: Rowman & Littlefield Publishers, 2022), 4. On the
universal recognition of party autonomy in the legal settings of EU member states
(and not only), see: Martin Schauer, Bea Verschraegen, eds. General Reports of the
XIXth Congress of the International Academy of Comparative Law Rapports Généraux
du XIXéme Congreés de lAcadémie Internationale de Droit Comparé (The Netherlands:
Springer, 2017), 220. Marian Roberts, Mediation in Family Disputes, Principles of Prac-
tice (London and New York: Routledge, Taylor and Francis Group, 2014), 163; Nadja
Alexander, International and Comparative Mediation Legal Perspectives (Netherlands:
Kluwer Law International, 2009), 345; Nancy Dubler, Carol Liebman, Bioethics
Mediation, A Guide to Shaping Shared Solutions (Nashville, Tennessee: Vanderbilt
University Press, 2011), 12.

2 Omer Shapira, ,Joining Forces in Search for Answers: The Use of Therapeutic
Jurisprudence in the Realm of Mediation Ethics” Pepperdine Dispute Resolution Law
Journal, No. 2 (2008): 244.

3 Leonard Riskin, ,Mediator Orientations, Strategies and Techniques® Alter-
natives to the High Cost of Litigation, No. 9 (1994): 111.
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is only limited to sharing/dividing the disputed properties, is closer to
a court settlement, where the parties give up a certain part of their demand
and recognise the claim. Such mediation does not examine the additional
opportunities, and resources for exchange and does not fully serve the
achievement of the parties’ wider interests. In most cases, this approach
leads to a dead end, as the process takes on a semblance of trading, without
seeking alternative resources for the actual interests of the parties and the
corresponding satisfaction of a claim. The distributive mediation techni-
cally excludes a win-win principle, as the agreement is achieved through
renouncing counter-demands and not by actualising wider interests.

The mediator, who starts a process with a wide orientation, a compre-
hensive approach towards understanding the core of the problem and the
conflict, goes beyond the narrow aspects of a legal dispute and determines
the mutual, covered interests of the parties. Often, in the mediation process,
the identification of parties’ interests (their own, as well as the opponent’s)
is achieved through self-determination. This leads the parties to cooperate
and seek for inter-beneficial outcome. Such a setting explains the advantage
of mediation over classic negotiations, where the neutral third party does
not participate. More precisely, during direct negotiations, the parties often
find themselves in a dead-end, as they are focused on the exchange of posi-
tions. At the same time, during the mediation process, a mediator obtains
confidential information in the format of individual meetings with the par-
ties, identifies their needs, and common interests, and leads the negotiations
towards the direction of materialisation of these shared interests. With
the help of a mediator, after transforming a conflict, the perspective of the
materialisation of interests leads the parties to willingly reach an agreement.

Laurence Boulle distinguishes four paradigmatic models of media-
tion - problem-solving, facilitative, therapeutic and evaluative models™.
»Ihe mentioned models emphasise the diversity of a mediation practice
and the reality, that the aims and values of mediation are determined by
the model selected by a mediator based on the demands or expectations
of parties. Classification of these models also highlights that there is no
consensus among practitioners on the best model” I*/.

4 Laurence Boulle, Mediation: Principles, Process, Practice (Butterworths: Lexis-
Nexis, 2011), 43-47.

5 Bobette Wolski, ,,An Ethical Evaluation Process for Mediators: A Preliminary
Exploration of Factors Which Impact Ethical Decision-Making” Ethics in Alternative
Dispute Resolution, No 1 (2017-2018): 69.
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For the problem-solving model, mediators choose to support positional
negotiation. Their intervention is aimed at moving the parties from fixed
positions towards a compromise, a mediator’s effort is focused on the initial
positions and demands of the parties. The fundamental value of the said
process is compromise and effectiveness'®l. In given circumstances, values
such partyparty engagement and empowerment are not prioritised or seen
asnecessary'”.. The problem-solving model of mediation becomes similar to
litigation without a judge, where the roots of conflict, interests and needs
are not explored, self-determination does not take place, nor does the
multiplication of exchange resources and benefits and the creation of new
values - the parties settle, similar to court proceedings, within their claims.

The conceptual reason why the parties may not reach a settlement in the
courtroom but may be able to find a creative solution in court mediation
(another service of the court) is that in mediation there are opportunities
to explore the best interests of the parties, their self-determination, expres-
sion, understanding, regulation of emotions and transformation of conflict
into cooperation. Hence, where the mediation is carried out through the
methodological approaches of the dispute resolution model, it cannot have
atangible advantage over court settlement. Moreover, it will be unjustifiable
to pass the case over to the mandatory court mediation when the parties
have been unable to reach a settlement within the scope of their claims.
Therefore, the court’s expectation, while passing the case over to mediation
is that instead of positioning in negotiations, the true interests of the par-
ties will be explored and negotiations will be based on the methodological
approach to solve the conflict with the help of a mediator.

In the facilitative model, a mediator’s effort is focused on enhancing com-
munication and conducting an effective negotiation. In this case, mediation
concentrates on the interests and needs of parties, rather than their posi-
tions, rights and obligations™®. The foundations of the Facilitative Model
are interest-based integrated negotiation, full engagement of the parties
and application of active listening methods, so that the result achieved is

6 Ibidem, citing: Boulle, Mediation: Principles, Process, Practice, 63, fI.

7 Wolski, ,,An Ethical Evaluation Process for Mediators: A Preliminary Explo-
ration of Factors Which Impact Ethical Decision-Making”, 70.

8  Wolski, ,,An Ethical Evaluation Process for Mediators: A Preliminary Explo-
ration of Factors Which Impact Ethical Decision-Making”, 70 citing: Boulle, Media-
tion: Principles, Process, Practice, 44.
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creative, and meets the legal and non-legal interests of the parties'. The
said model recognises the prioritisation of interests over rights and the
need for recognition and validation of emotions and visions".. Conflicts
of interpersonal character™ require less evaluative and more facilita-
tive, or even more, transformational approach to conflict"?. The corner-
stone of transformative mediation is the orientation of the parties to each
other’s perspectives®, supporting the mutual recognition of each other’s
visions and empowering the parties to reach an autonomous decision. In
the conceptual understanding of transformative mediation, offering read-
ily answers and opinions to the parties weakens them and their roles™*.
The purpose of transformative mediation is to transform the conflict and
recover the relationship between the parties”®.

In the therapeutic mediation model, a mediator applies professional
therapeutic methods and is focuses on the relationship between the par-
ties. In this conceptual scheme, the agreement is not the goal of mediation.
The process aims to explore the root causes of the conflict, to restore the
relationship and to ensure the recognition and emotional satisfaction of
the parties. The model strives to terminate the conflict between the par-
ties, which, eventually, in most cases, leads to a solution to the conflict

9 Wolski, ,An Ethical Evaluation Process for Mediators: A Preliminary Explo-
ration of Factors Which Impact Ethical Decision-Making”, 70; Mediation in Inter-
national Commercial and Investment Disputes, ed. Catharine Titi, Katia Fach Gémez
(Oxford: Oxford University Press, 2019), 72.

10 Boulle, Mediation: Principles, Process, Practice, 63.

11 People dispute vs legal dispute, see: Zena Zumeta, ,,A Facilitative Mediator
Responds” Journal of Dispute Resolution, No. 2 (2000): 337.

12 Tbidem. Transformative mediation stands close to the purpose and metho-
dology of Facilitative Mediation. In this regard see: Alan Stitt, Mediation Practical
Guide (United Kingdom: Taylor & Francis, 2016), 5; The Negotiator’s Fieldbook, The
Desk Reference for the Experienced Negotiator, ed. Andrea Kupfer Schneider, Chri-
stopher Honeyman (Washington, DC: ABA Section of Dispute Resolution, 2006),
596; Robert Baruch Bush, Joseph Folger, The Promise of Mediation: The Transformative
Approach to Conflict (United States of Amerika: Jossey-Bass, 2005), 1-304; Simon and
West, Self-Determination in Mediation, The Art and Science of Mirrors and Lights, 39.

13 Rondn Feehily, International Commercial Mediation, Law and Regulation in
Comparative Context (Cambridge: Cambridge University Press, 2022), 102.

14 Art Hinshaw, Andrea Kupfer Schneider, Sarah Rudolph Cole, Discussions in
DisputeResolution, The FoundationalArticles (Oxford: Oxford University Press, 2021),142.

15 Timea Tallodi, How Parties Experience Mediation, An Interview Study on Rela-
tionship Changes in Workplace Mediation (Springer International Publishing, 2020),
21; Joseph Folger, Robert A. Baruch Bush, ,Transformative Mediation, A Self-Assess-
ment” International Journal of Conflict Engagement and Resolution, No. 1 (2014): 20-34.
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and reaching an agreement™®. This concept gives the parties a sense of
productivity and empowers them in decision-making. At the same time,
the process focuses on ensuring openness between the parties and build-
ing mutual acceptance!”..

In evaluative (,directional”*) mediation, a mediator may share with the
parties his or her own professional view of the possible legal consequences
of resolving the dispute through court proceedings. The aim of the pro-
cess is to facilitate a solution that is assessed against the possible risks of
going to court, the rights of the parties and their legal positions. Lawyers
and mediators with field competencies develop an opinion in evaluative
mediation on the alternatives of optimal dispute resolution and to some
extent, influence the parties to consider the options while keeping the
legal risks in mind™!. In evaluative mediation, a mediator’s experience and
competence in legal or other fields is essential®®, and used for the parties
to explore the alternatives, which as per usual may be achieved through
standard litigation". The value of this process is the implementation of
the legal rights of a person*” and is mainly focused on ensuring that the
agreement is achieved'**!.

It is therefore difficult to separate evaluative and facilitative mediation
models, and the attempt to do so is referred to in the academic literature
as a “false dichotomy”™*., Integrated facilitative and evaluative mediation

16 Wolski, ,An Ethical Evaluation Process for Mediators: A Preliminary Explo-
ration of Factors Which Impact Ethical Decision-Making®, 7o, citing: Boulle, Media-
tion: Principles, Process, Practice, 44.

17 Robert A. Baruch Bush, Joseph P. Folger, The Promise of Mediation: Responding to
Conflict Through Empowermentand Recognition (San Francisco: Jossey-Bass, 1994),89-91.

18 Anna Nylund, Kaijus Ervasti, Lin Adrian, Nordic Mediation Research (Swi-
tzerland: Springer International Publishing, 2018), 217; Schneider, Honeyman, The
Negotiator’s Fieldbook, The Desk Reference for the Experienced Negotiator, 596.

19 Boulle, Mediation: Principles, Process, Practice, 44.

20 Laurence Boulle, Miryana Nesic, Mediation: Principles, Process (London: Tottel,
2001), 114.

21 Laurence Boulle, Mediation: Principles, Process, Practice (Chatswood, N.S.W:
LexisNexis Butterworths, 2005), 60.

22 Wolski, ,,An Ethical Evaluation Process for Mediators: A Preliminary Explo-
ration of Factors Which Impact Ethical Decision-Making”, 71.

23 Anna Nylund, Kaijus Ervasti, Lin Adrian, Nordic Mediation Research (Springer
International Publishing, 2019), 217.

24 Jeffrey Stempel, , The Inevitability of the Eclectic: Liberating ADR from
Ideology” Journal of Dispute Resolution 2000, No. 2 (2000): 247. See also, Dorcas
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is often applied in family cases where the kids’ interests are prioritised*..
Moreover, even proponents of purely facilitative mediation recognise that
even in the most facilitative cases, evaluative elements are applied and it
is often impossible to determine where facilitation ends and evaluative
methodology begins®.,

2 Orientational classification of mediation
in facilitative and evaluative models

In1996 Len Riskin developed the typology of conceptual approaches, mod-
els of mediation, which had a great impact on the methodological realisa-
tion of the field. This typology includes two main models - facilitative and
evaluative mediation. The purpose of both models is to support achieving
an agreement; however, they differ in methodological aspects®”..

The orienting classification of mediation into facilitative and evaluative
models allows for the limits of a mediator’s procedural intervention, the
strategy to be applied and the implementation tactics to support the parties’

self-determination and ability to make informed decisions.
2.1. The facilitative mediation model
Facilitative mediation assumes that the parties are intelligent, that they

understand their role better than a mediator or lawyers, and that they are
capable of negotiating with the other party™*!. Facilitative mediation relies

Quek Anderson, ,Facilitative Versus Evaluative Mediation, Is there Necessarily
a Dichotomy?” Asian Journal on Mediation, 66 (2013): 68.

25 Nylund, Ervasti, Adrian, Nordic Mediation Research, 217-220.

26 Kenneth Roberts, ,Mediating the Evaluative-Facilitative Debate: Why Both
Parties Are Wrong and a Proposal for Settlement” Loyola University Chicago Law
Journal, No. 1 (2007): 192.
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fully on the parties’ ability to resolve the dispute and encourages them by
using active listening techniques. Precisely through questioning skills and
techniques facilitative mediator seeks to enhance parties’ understanding
of strong and weak legal positions and rationalising of resolution and non-
resolution of the case. The facilitative mode is mainly based on negotia-
tions that prioritise the interests of the parties’®”’ and serve the purpose
of depersonalisation - detaching the problem from the person°..

»Ihe primary function of facilitative mediation is to support enhancing
the communication so that the parties are able to seek and find a mutually
beneficial solution through healthy communication”™"..

A facilitative mediator resembles a symphonic conductor, who harmonises
each instrument and helps them perform, however they do not technically
increase the volume of a bass or a soprano. The mediator acts as a maestro

and has a little influence over the melody played with the instruments?.,

A facilitative mediator is similar to a coach, who encourages the players
to seek creative solutions and give the negotiations a collaborative spirit
by adhering to the “give and take” point of view**],

A facilitative mediator does not evaluate the rationality or reasonable-
ness of an offer, dictate, or indicate to the parties the consequences of
reaching or not reaching an agreement. From the perspective of facilitative
mediation, the evaluative approach harms the impartiality of a mediator
and the party’s autonomy. Moreover, the impermissibility of advising and
evaluating the issues is determined by the presumption that a mediator
may not possess field competence about the topic of the dispute. Where the
party stubbornly stands for their unrealistic position, a facilitative media-
tor’s attempts focus on making the party move towards rationality only
through asking questions. For facilitative mediation, a mediator’s deep field
competence concerning the topic of dispute is not essential®®". Moreover,

29 Nylund, Ervasti, Adrian, Nordic Mediation Research, 215.

30 Tallodi, How Parties Experience Mediation, An Interview Study on Relationship
Changes in Workplace Mediation, 21.

31 Riskin, ,Mediator Orientations, Strategies and Techniques”, 111-114.

32 Ellen Waldman, Mediation Ethics, Cases and Commentaries (San Francisco:
Jossey-Bass, 2010), 20.

33 Ethical Mediation. Advocate, Vancouver Bar Association, Vol. 79, part 6, 857.

34 Waldman, Mediation Ethics, Cases and Commentaries, 19. See also, Riskin,
»2Mediator Orientations, Strategies and Techniques”, 111.
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according to Riskin, ,specific comprehensive competence regarding the
topic of dispute may impede a facilitative mediator and lean them towards
adopting the evaluative approach. Moreover, this may also hinder the
search for creative alternative solutions”®".. The said opinion of Riskin
may be understood in a manner, that when a mediator has a field compe-
tence in the topic of a dispute, e.g. in jurisprudence, they might encourage
a resolution, which is closer to legal resolution or judicial practice. This
may overshadow the alternatives which are usually present while seeking
non-legal or other types of solutions.

Despite the substantiality of Riskin's opinion, on the other hand, the
advantages of the field competence of a mediator shall be considered in
terms of fulfilling the ultimate purpose of making an informed decision.
A mediator’s methodological approaches are often influenced by their
professional qualification, education, previous profession, and experi-
encel®®l. More precisely, even in facilitative mediation, where a neutral
third person aspires to rationalise the parties’ positions through active
listening techniques, for generating realistic offers, through proper use
of the role of legal counsel analysing the best and worst alternatives of
mediation settlement, effectively implementing the reality test, properly
understanding the essence of the dispute, and hence, for asking the rel-
evant questions to facilitate the rationalisation of legal positions, having
a field competence is of immense importance for a mediator.

Professional competence concerning the subject of a claim might be
crucial in obligatory judicial mediation, to which parties refer with a non-
appealable ruling™”, unlike private mediation, to which the parties refer
voluntarily, based on rational and informed consent. The absence of will
to negotiate often derives from the parties being submerged in the vague-
ness of the case, caused by exaggerated, irrational perceptions of factual
and legal realities. Even when legal counsels encourage cooperation and
objective legal analysis of the case, often, the clients perceive such ,effort”
as a ;weakness”, being unqualified or even going against the client’s inter-
ests, rather than as adherence to ethical obligations of honest and rational
negotiations in the mediation process. In such cases, qualified questions
of a mediator with a field competence within the limits of the legal reality

35 Riskin, ,Mediator Orientations, Strategies and Techniques”, 114.

36 For instance, former judges often tend to apply a narrow facilitative role.

37 Article 1871(2) of the Civil Procedure Code of Georgia: a ruling to transfer
a case to a mediator shall not be appealed.
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test (depending on the legal essence of a dispute), play an important role in
enhancing rational perceptions. Therefore, the presence of a mediator’s field
competence, along with ,dangers” as discussed by Riskin, to a large extent
may carry valuable advantages in terms of reaching an agreement which
is informed, well-reasoned, and evaluated against the legal risks. Hence,
facilitative mediation neither excludes a mediator’s obligation to facilitate
the objective analysis of strong and weak positions in the case, nor the
implementation of the legal reality test™®*! through the application of ques-
tioning techniques™. It is precisely in this way that a mediator with exper-
tise in the field rationalises the parties’ positions in facilitative mediation.

The importance of field competence for a mediator will be further dis-
cussed below.

2.1.1. The wide facilitative role

In the wide facilitative role, a mediator helps the parties determine, under-
stand and solve their desired issues through negotiations. A mediator
encourages consideration of mutual interests instead of positions, for
generating alternatives and enhancing the well-being of parties in the pro-
cess of analysis'*"!. Although it is not essential for a mediator in the broad
facilitative role to have a detailed knowledge of the legal nature of the issue,
he or she must be prepared to become aware of and properly understand
the legal aspects within the dynamics of the negotiation.

In the wide facilitative role, encouraging the analysis, which helps
a party to comprehend the reasonability of alternatives while having the
perspective of acceptance from the other party in mind, is still relevant.

In the wide facilitative role, a mediator:

= During a common session encourages the discussion of mutual
interests;

= During a common session encourages the development of offers,
which reflect the mutual interests of the parties;

= Does not provide evaluative recommendations, yet to support the
objective risk analysis, allows the parties to present and discuss

38 Bryan Clark, Lawyers and Mediation (Heidelberg: Springer, 2012), 159.

39  Stitt, Mediation Practical Guide, 4.

40 Jamila Chowdhury, Gender Power and Mediation, Evaluative Mediation to Chal-
lenge the Power of Social Discourses (Cambridge: Cambridge Scholars, 2012), 99.
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their arguments, and legal perspectives during the session within
the limits of feasibility.

= Leads he mediation sessions mainly with the direct involvement of
the parties, recognises the importance of the rule of law in mediation,
but assists the parties to identify individual, subjective standards
of fairness within the limits of the law and to reflect them in the
agreement.

= Focusing on the interests frees the parties from the limited
approaches as developed in legal claims and transports them to the
platform for actualising versatile and wide interests"..

2.1.2. A narrow facilitative role

A mediator in a narrow facilitative role strives to provide the parties with
realistic perceptions of theirlegal circumstances, yet, permitted techniques
are largely different from the evaluative role. In this case, a mediator does
not directly evaluate the issues, does not provide a possible prognosis of
court decisions, does not provide the parties with possible outcomes in the
form of specific alternatives, and therefore does not influence the parties
by supporting their acceptance of particular options. A mediator, by mainly
asking questions, encourages the parties to analyse the consequences
of not reaching an agreement and the strong and weak positions in the
case. During individual sessions, a mediator supports the consideration of
provided offers by the parties, along with seeking innovative alternatives.

The corresponding questions for a mediator’s narrow facilitative role
are as follows:

= How do you assess the strong and weak points of your case? What
is your opinion on the strong and weak positions of the other party
in the court?

= Should the case proceed to court, what would be the best, the worst
and the most probable alternative to mediation settlement? How,
and what thought process brought you to this conclusion? Have you
considered other aspects?

= How long will the litigation continue?

41 Riskin, ,Mediator Orientations, Strategies and Techniques”, 112.
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= What might be the material, emotional and reputational costs associ-
ated with the litigation?**!

2.2. The evaluative mediation model

An evaluative mediator assumes that the parties expect the mediator to
guide them towards a reasonable basis for resolving the dispute, which may
include legal, industrial and technological aspects. To carry out this role,
from the parties’ point of view, a mediator requires proper professional
training, field qualification, experience and objectivity'*?. fundamental
starting postulate of evaluative mediation is that a party is only capable
of making an informed decision when they are fully informed on the best
(BATNA) and the worst (WATNA) alternatives of the mediation settlement.
The conceptual notion of evaluative mediation is that possessing informa-
tion on the possible outcomes of litigation does not limit, but rather encour-
ages the principle of party autonomy. It is impossible to have a discourse
on the expression of a free and autonomous will in the context of limited
access to information on legal risks. In the United States of America, in
judicial mediation and mediation with legal counsel, the evaluative role
became an integral part of a mediator’s repertoire*”. Moreover, many
scholars and practitioners consider that a mediator’s evaluative role may
largely promote the self-determination of parties and making informed
decisions'*®. In contrast, through facilitative mediation, a mediator’s words

42 Tbidem.

43 Tbidem, 111.

44 Maureen Laflin, ,Preserving the Integrity of Mediation Through the
Adoption of Ethical Rules for Lawyer-Mediators” Notre Dame Journal of Law, Ethics
& Public Policy, No. 1 (2000): 486. Robert A. Baruch Bush, ,Substituting Mediation
for Arbitration: The Growing Market for Evaluative Mediation, and What it Means
for the ADR Field” Pepperdine Dispute Resolution Law Journal, No. 1 (2002): 122.

45 Rachael Field, Jonathan Crowe, Mediation Ethics, From Theory to Practice
(Cheltenham: Edward Elgar Publishing, 2020), 32; Chowdhury, Gender Power and
Mediation: Evaluative Mediation to Challenge the Power of Social Discourses, 40; Jacqu-
eline Nolan-Haley, ,Informed Consent in Mediation: A Guiding Principle for Truly
Educated Decision-making” Notre Dame Law Review, 74 (1999): 797. James Stark,

,The Ethics of Mediation Evaluation: Some Troublesome Questions And Tentative
Proposals, from an Evaluative Lawyer Mediator” South Texas Law Review, 38 (1997):
795. James Stark, ,Preliminary Reflections on the Establishment of a Mediation
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may impact the parties to such an extent, that they might change their
priorities and preferences in values. According to proponents of the facili-
tative mediation model, a mediator’s evaluation tends to take away from,
rather than promote, the self-determination of the parties.

Therefore, the ultimate purpose of the evaluative and facilitative models
of mediation is to encourage self-determination, but their methodological
approaches and the tactical functions applicable to a mediator differ in
terms of the permissibility of sharing evaluations and opinions®!.

The evaluative role is adopted when the parties to mediation do not have
experience in negotiations and face substantial obstacles in achieving
an agreement in their dispute'*”, the dispute is of a legal character**! or
might require special technical knowledge, when a mediator might have
expertise!*). The need for evaluative mediation might have the parties,
who do not possess experience and legal education® on how to initiate
negotiations and explore the key issues in a manner which will result in
amutually acceptable agreement based on common interests. ,Evaluative
mediation may be more effective when the parties have irrational percep-
tions of legal and objective realities. The proponents of the evaluative model
believe that the evaluative role does not entail that a neutral third person
dictates the path leading to dispute resolution, but rather that the parties
based their negotiations on objective bases”", Hence, the evaluative role of

Clinic” Clinical Law Review, 2 (1996): 487. The selection of an evaluative mediator by
parties and lawyers serves the enhancement of party autonomy and self-determi-
nation. See: Donald Weckstein, ,,In Praise of Party Empowerment And of Mediator
Activism” Willamette Law Review, 33 (1997): 526; John Feerick at al., ,,Standards of
Professional Conduct in Alternative Dispute Resolution” Journal of Dispute Resolu-
tion, No. 1 (1995): 101-102 (The evaluative role enhances party self-determination);
Robert Moberly, ,,Mediator Gag Rules: Is It Ethical for Mediators to Evaluate or
Advise?” South Texas Law Review, 38 (1997): 772 (Criticises the failure to take the
evaluative role. The principle of self-determination entails that a mediator is obli-
ged to evaluate, where it comes from the parties’ will and they require it)

46 Waldman, Mediation Ethics, Cases and Commentaries, 21.

47 Michael Moffitt, Andrea Kupfer Schneider, Examples & Explanations: Dispute
Resolution (United States: Aspen Publishers, 2011), 86-87.

48 Field, Crowe, Mediation Ethics, From Theory to Practice, 29.

49 Stitt, Mediation Practical Guide, 3.

50 Jacqueline Nolan-Haley, ,Court Mediation and the Search for Justice through
Law” Washington University Law Review, No. 1 (1996): 65-66.

51 Abraham Ordover, Andrea Doneff, Alternatives to Litigation, Mediation, Arbi-
tration and the Art of Dispute Resolution (Boulder: National Institute for Trial Advo-
cacy, 2014), 129.
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amediator can be substantial in regulating the circumstances of a similar
environment. Evaluative mediators can also assist competent negotiators,
in overcoming contradictory issues, which seem unsolvable at a glance and
which impede ongoing negotiations®?.

Evaluative mediators use private, individual sessions and explore the
real interests of one party without the presence of another. By applying
the questioning techniques, a mediator determines the needs of the par-
ties and their desired results (self-determination®*!). After a mediator
has a complete understanding of the key interests of all the parties, they
develop the terms, which correspond to all the interests at the negotiation
table and through the method of direct action will demonstrate the utility
of these terms for all the participants (naturally, with full recognition of
the party autonomy'**). It is incorrect to perceive the mediator’s role as
one where they impose values and opinions onto the parties. On the con-
trary, a mediator works delicately, recognises and respects the values of
the parties and assists them in developing such terms, which accumulate
the needs of all the engaged parties. Therefore, negotiating parties which
require a mediator’s lead in substantive issues, in terms of developing
agreement dynamics acceptable for all the parties, largely appreciate the
role of an evaluative mediator, inter alia their intervention in the content®*.

The parties who choose evaluative mediation carefully select a media-
tor who has expertise and is able to help the parties adapt and develop the
necessary terms based on their interests. Moreover, the parties are always
free to disagree with the mediator’s opinions and autonomously develop
and elaborate desired terms of an agreement'*®’,

The difference between the facilitative and evaluative models of mediation
is highlighted while applying the reality test. For instance, during a facilita-
tive mediation, a mediator would have asked the lawyer: From your expe-
rience, would you be able to say that the court would have considered this
action admissible? In evaluative mediation, a mediator would have defined

52 James Freund, Anatomy of a Mediation: a Dealmaker’s Distinctive approach to
Resolving Dollar Disputes and other Commercial Conflicts (New York: Practising Law
Institute, 2012), 57-65.

53 The insertion of the author.

54 The insertion of the author.

55 The emphasis is provided by the author.

56 Charles Craver, ,The Use of Mediation to Resolve Community Disputes,
Washington University Journal of Law & Policy” New Directions in Community
Lawyering Social Entrepreneurship, and Dispute Resolution, 48 (2015): 237.
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to the lawyer: You understand, that the court would have never deemed this
type of claim as permissible’*”’.

The evaluative mediation model has been criticised in academic litera-
ture, due to its inconsistency with the mediator’s professional ethics'*®!.
According to practising scholars, the issue is highly polarised'*”. When
amediator assesses legal or factual circumstances, three fundamental prin-
ciples of mediation are challenged'*®: the principle of self-determination
(party autonomy), and the neutrality and impartiality of a mediator!®”). This
changes the mediation perspective ,dramatically'**”*l, As per practising
scholars, expressing an opinion regarding the possible court decision is
an inadmissible compromise for the neutrality principle of a mediator!**l.
As per scholars, mediation is closer to non-mandatory arbitration®” or
pre-court Early Neutral Evaluation (ENE)®), which are inherently dif-
ferent dispute resolution processes. It is especially concerning that dur-
ing mediation the parties move into a specific mindset, making efforts to
earn the benevolence of the evaluator in ,a competitive climate”*” and
,win” the case by assessing the evidence. The parties strive to convince the
neutral third person by confrontational and argumentative approaches'®®.

57 Ordover, Doneff, Alternatives to Litigation, Mediation, Arbitration and the Art
of Dispute Resolution, 169.

58 Anderson, ,Facilitative Versus Evaluative Mediation, Is there Necessarily
aDichotomy?”, 68; Joel Lee, Marcus Tao Shien Lim, Contemporary Issues In Mediation
(Singapore: World Scientific Publishing Company, 2016), 35.
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Eventually, the focus is not on creative solutions, but on a purely legal
justification, which devalues the achievements of mediation.

According to the opponents of evaluative mediation, the experience of
the institutionalisation of arbitration must be considered too. It emerged
as the alternative to litigation, however, it transformed into a competitive
process. Allowing evaluative mediation might bring along negative effects
in terms of forming a competitive process. To ensure high-quality media-
tion, as well as maintain it as a safe process for the parties and the mediator,
it must remain in its initial form of a facilitative model®®®. It is obvious, that
the facilitative mediation model safeguards a mediator from ethical viola-
tions, and self-determination and party autonomy principles from ethical
compromises. Hence, evaluative mediation to support the informed deci-
sion-making by the parties may be substituted by the reality test, which can
be more effective in resolving the dispute than predicting a court decision!””’.

2.2.1. The wide evaluative role

A mediator with a wide evaluative role strives that the parties realistically
understand their factual and legal circumstances and available options.
Yet, the conceptual-tactical perception to achieve this objective is differ-
ent. A mediator prioritises the interests of the parties over their positions,
develops the terms of mediation settlement and similar to parties, points
out their own opinion on the case circumstances. In this case, a mediator
fundamentally studies the case materials, litigation documents, and evi-
dence. The techniques used in this role are as follows:

= Defining to the parties the expression of party interests as one of
the objectives of mediation.

» Encouraging the direct engagement of the parties (physical per-
sons or organisation representatives) in the mediation process and
actively involving them in the negotiation and decision-making
process.

= Exploring the interests, needs, and long-term plans of the parties.

= Examining the true interests of the parties, presenting them and
requesting their recognition and confirmation by the parties

69 Ibidem, 79.
70 Ordover, Doneff, Alternatives to Litigation, Mediation, Arbitration and the Art
of Dispute Resolution, 130.
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(For instance: As I see it, considering the reputational risks, timely
and confidential resolution of the dispute is in your interest, is
this so?)

In the wide evaluative role, a mediator presumes the possible decision
of the court for the orientation and gives relevant recommendations to the
parties. However, in this role, the mediator does not support compromising,
distributive offers, but rather points out the alternatives, which introduce
much wider interests and needs of the parties”".. In a narrow facilitative
role, the mediator would have encouraged the mutual exchange of pure
monetary claims identified at the initial stage, the mutual compromise
within the limited scope of the area identified in the court dispute; Using
a broad evaluative role, the mediator promotes the interest of the parties
in future cooperation, the initiation and realisation of alternatives and
comparative advantages for future partnership, together with the parties’
agreement on narrow monetary/legal claims?!,

2.2.2. The narrow evaluative role

For a mediator of a narrow evaluative role, it is a crucial strategy to assist

the parties in assessing the strong and weak points of their case and fore-
see the likely decision of the court. In this role, a mediator studies the

litigation materials, claim and response, the proofs provided by the parties,
etc. In this role, the following techniques may be used:

= Supporting the acceptance of the agreement and individual offers.

= Supporting the compromising agreement based on the positions
through encouraging the mutual compromise from the parties.

= Orientational analysis of a court decision and likely costs'”*..

= Convincing the parties in the evaluation provided by the mediator.

71 Hinshaw, Schneider, Cole, Discussions in Dispute Resolution, The Foundational
Articles, 179.

72 Riskin, ,Mediator Orientations, Strategies and Techniques”, 112-113.

73 Hinshaw, Schneider, Cole, Discussions in Dispute Resolution, The Foundational
Articles, 178-179.

74 Dorothy Della Noce, ,Evaluative Mediation: In Search of Practice Compe-
tencies” Conflict Resolution Quarterly, 27 (2009): 209.
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= Direct evaluation of the strong and weak positions of each party
(mainly during the individual sessions'”*') and efforts to convince
the parties”®l.

3 | The importance of the field competence for
a mediator - an impeding factor or an advantage?

The skills for working on the notion of a dispute take a significant place
in the system of a mediator’s professional competencies'””.. The said com-
petence entails systematic comprehension of the content of a dispute
and determination of the issues to be discussed, dynamically leading the
negotiations towards an agreement through managing mutual interests,
encouraging creative and innovative solutions, rightly incorporating and
utilising the role of legal counsel in the objective assessment of the legal
perspective, provision of prognosis on BATNA, WATNA and the most prob-
able outcome in arbitration or courts, scoping of the negotiation area, and
promote informed decision-making by the parties, supporting the fulfil-
ment of the terms and their implementation, effective application of the
reality test, etc. Precisely in terms of effective work on the dispute content
the issue of the importance of a mediator’s competence - how impeding
or advantageous can it be in a case for a mediator to have a knowledge in
a specific field, technology or industry.

Mediation is recognised as a process which is often used by legal counsel
not only to reach a settlement, but at least to analyse the legal positions and
risks of both parties in relation to each other and to determine or choose
an appropriate dispute resolution procedure. Considering that in the con-
fidential mediation process, the lawyers of the parties often present and
discuss legal evidence that they have not yet presented in court, it allows
the lawyers representing in said mediation to objectively assess the risks

75 Ibidem, 208.

76 Riskin, ,Mediator Orientations, Strategies and Techniques”, 112.

77 Competency Framework for Mediators” approved by the executive board
of LEPL ,, The Mediators Association of Georgia” (November, 2021).
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of the case being taken to arbitration or court, to process the weak legal
positions of both parties in the case, and from this perspective to determine
the total reasonableness and comparative advantage of mediation settle-
ment or litigation in terms of realisation of legal interests and not only.

Hence, mediation is a perfect forum for objective legal analysis along
with analysing non-legal interests. Scrupulous lawyers do not advise their
clients to choose competitive legal processes unless they have clear evi-
dence of their legal advantage and an obvious perspective of the case being
decided in their favour either in arbitration or in court. Hence, the lawyers,
who focus on interests often consider mediation as a safe mechanism for
»legal self-determination” and a good safeguard against risks. It is precisely
here that the lawyers decide whether the case should be decided within the
contextual control of the parties and their autonomy within the framework
of the freedom to determine the terms of the contract, or whether it is
justified to rely on a third person as a decision-maker.

The value of mediation often corresponds to the safeguarded legal
risks. In addition, there is the incomplete predictability of the law and the
absence of uniform judicial practice in the relevant legal order concern-
ing a separate legal issue. In terms of mutual adjustment of legal issues,
a mediation process is safer than direct negotiations, as the safety of the
information exchange is ensured by confidentiality guarantees and the
legally mandated inadmissibility of revealed confidential information in
courts and arbitration tribunals.

Hence, besides other advantages of mediation in terms of values, such as
termination of conflict between the parties, recovery of the relationships,
and wide range of opportunities for actualising non-legal interests"?,
even from the narrow perspective of legal interests, referring to media-
tion is reasonable also in terms of rational and objective analysis of legal
circumstances.

Along with various other advantages, if mediation is a good founda-
tion even for legal analysis, what part does a mediator’s competence take
in terms of supporting the objective assessment process of legal risks?
Is it possible that in addition to legal competence, another field-specific
knowledge might be required? Would it be possible to replace the need for
this competence with a third person - an expert in mediation - who would
ensure an objective analysis of the data and make expert recommendations?

78 Titi, Gémez, Mediation in International Commercial and Investment Disputes, 109.
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A mediator’s field competence is crucial for a mediator when the par-
ties require evaluative mediation, to ensure they (a mediator) perform
their duties impartially and in line with the self-determination principle.
Therefore, having knowledge in a specific domain is essential when media-
tors point such out while presenting themselves and performing duties
which require the existence of the said qualification.

A mediator’s field competence determines the quality of the process, the
effectiveness in working on the content of the dispute, establishing the
mediator’s authority and building the parties’ trust, bringing the lawyers
into a cooperative format and effectively applying the reality test through
relevant questioning techniques. For instance, if a mediator by question-
ing techniques leads the parties to consider the legal risks, which have
not been indicated in a claim or a response, and the party representatives
have not thought about them, this will substantially facilitate reaching
an agreement while having these risks in mind and understanding the
reasonableness of a settlement.

For example, a mediator in labour disputes asks an employer the follow-
ing questions: Should the parties not achieve an agreement, hypothetically,
what mechanisms can the parties refer to, theoretically assuming, to radi-
calise and dramatise the dispute? Is there a risk of transforming an individ-
ual dispute into a collective one? Do you believe, from your organisation’s
point of view, there is a possibility of the potential realisation of the said
risk? Is there a risk that the Labour Inspection Service might take interest
in the dispute? What are the material and reputational consequences that
could be caused by the involvement of the Service in the examination of
the matter? In inheritance disputes, a mediator may ask a party represen-
tative - should the other party’s property rights be deemed legitimate on
the part of a property, is there a risk that they demand compensation for
damages caused by non-use of the property throughout the years? How
these damages can be calculated? Etc. What are the risks in litigation of
your case and what is the burden of proof? Have you thought about other
challenges? Have you researched uniform judicial practice, which would
substantiate your opinion?

Therefore, if a mediator is a facilitator and catalyst for foreseeing the
risks of non-agreement, which leads to the rationalisation of the perception
of the legal and objective reality by the radically positioned parties, should

79 Omer Shapira, A Theory of Mediator’s Ethics, Foundations, Rationale and Appli-
cation (Cambridge: Cambridge University Press, 2016), 174-175.
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itnot be admitted that the sectoral competence related to the subject of the
dispute is the key to this role? A mediator is a person who moves lawyers
from radical and competitive positions to a cooperative and constructive
format, where they no longer need to protect their professional egos and
present their skills to the client in a competitive setting (since the ethics
of representation in mediation requires cooperation, not competition).
Precisely the cooperation of the lawyers and the facilitation of a mediator
form a rational and reasonable path to the solution of a problem. Correctly
asked questions and inquired problems can substantially change the par-
ties’ perceptions about the possible legal outcomes of the case in the court.
For the correct identification of the problem and risks, the presence of field
knowledge is an essential precondition.

If the lawyers are so conflicted that they are unable to analyse the risks
rationally in a collaborative format, it is still possible for a mediator to
facilitate such analysis during individual sessions. Thus, considering the
polarised and hostile environment, the presence of qualified legal coun-
sel in the process is often insufficient for risk assessment and systematic
analysis. From this viewpoint, the role of a mediator in promoting risk
assessment is essential.

There is an opinion, that the presence of a field qualification of a media-
tor may hinder the process of seeking a creative solution'®®’. This might
happen when a mediator, e.g. with alegal education, stays narrowly focused
on legal aspects. In similar situations, having field-specific knowledge
may truly impede the purpose of seeking a creative outcome. Yet, when
the mediator, along with the targeted use of knowledge in the domain,
can expand the scope of negotiations and the perspective on the disputed
issue, brings the non-legal interests of the parties, alternative resources
and additional goods for exchange into the negotiation space, helps the
parties in creating values and the transforming the conflict, the mediator’s
field competence is not a limiting factor. It becomes a great comparative
advantage compared to colleagues who do not hold such qualifications. In
such cases, a mediator’s competence in the domain will be demonstrated as
an advantage in terms of facilitating the rational decision-making process
and possessing crucial skills for the reality test.

According to Article 4.2 of the ,Professional Ethics Code of Mediators”
of the Mediators Association of Georgia, a mediator ensures a balance
between willingly solving a dispute and duly leading the process. This

80 Riskin, ,Mediator Orientations, Strategies and Techniques”, 114.
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stipulation entails a mediator’s direct obligation, that the principle of the
willingness of the party shall be matched with the implementation of all
the necessary measures, which empowers the opportunities for the par-
ties to make informed decisions: applying the reality test, ensuring the
direct involvement of parties in the process, supporting the obtaining of
additional professional consultation from experts'®!], effective use of the
role of lawyers for supporting objective and rational assessment of legal
perspective of the case, sharing the necessary knowledge to the parties,
should they require such, while adhering to the principle of impartial-
ity, etc. It is unimaginable to duly manage the process without providing
the necessary conditions for the parties to make informed, reasoned and
realistic decisions and an agreement reached in the absence of such cir-
cumstances harms the principle of willingness, as it is never the product
of the party’s free, reasoned and autonomous will.

4 | The importance of substantive fairness
and the ethical scope of sharing professional
information for parties in evaluative
and facilitative mediation models

For determining the scope of a mediator’s competence, the following chap-
ter will focus only on a facet of a mediator’s complex systemic obligation to
inform, which concerns the request submitted by the party to the mediator
with sectoral competence regarding the analysis of the strong and weak
legal points of the case, what should be the obvious recommendation of
the Code of Ethics, the best practice of professional ethics for preventing
negligent infringement'*?!.

The content of substantive fairness differs between evaluative and
facilitative mediation models. In facilitative mediation, the fairness of
amediation agreement entails whatever derives from the free will of the

81 Clark, Lawyers and Mediation, 159.

82 Lela Love, John Cooley, , The Intersection of Evaluation by Mediators and
Informed Consent: Warning the Unwary” Ohio State Jourbal on Dispute Resolution,
No. 1 (2005): 46.
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parties (justice from below) and not what is mandated by the law (justice

from high)®*l. Here, the meaning of fairness is mainly contextual and is

determined by individual features of a specific relationship or a conflict.
In facilitative mediation, the parties moralise the law into the mediation

agreement upon their free will, whereas the scope or the quality of reflect-
ing the legal stipulations do not singlehandedly determine the fairness of
an agreement™®*],

In evaluative mediation, since the mediator has competence in the sub-
ject matter of the dispute, they attach considerable importance to legal
norms and regulations, engineering, economic or consumer practices in
developing the content of the mediation agreement, thus recognising the
moral power of these norms in the mediation process. Thus, for evaluative
mediation, legal or industrial norms are not only strategic mechanisms
of the process (e.g. for applying the reality test), but rather authoritative
targets, which bring in a social value system and an understanding of social
justice into the realm of agreement®*,

Sharing legal information to the parties may take the form of legal
consultation, which is imperatively prohibited by legislation in certain
states of the USA, whereas it is permitted in others. Distinguishing legal
information from a legal consultation is often complicated. For example
informing the parties about the current legislation and judicial decisions
may fall within the scope of legal information. Whereas when providing
the documents or citing them takes the form of defining their meanings,
this shall be considered as the application of law to the circumstances and
shall be qualified as a legal consultation or advice.

Some mediators avoid providing legal information in order to avoid any
ethical norms. It is safer to encourage getting consultation from profes-
sional lawyers or even engage them in the mediation process®*. Where
the party refuses to get legal consultation and as per Article 3.3 of the
Professional Ethics Code of Mediators requests from the mediator to pro-
vide such information, the issue arises of whether a mediator is entitled
to reject such request. According to the definition of the mentioned norm
of the Code of Ethics, sharing knowledge and information concerning

83 Jonathan Hyman, Lela Love, ,If Portia Were a Mediator: An Inquiry into
Justice in Mediation” Clinical Law Review (2002): 157.

84 Waldman, Mediation Ethics, Cases and Commentaries, 21.

85 Tbidem.

86 Jbidem, 101.
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the case in compliance with the principle of impartiality is the mediator’s
right and not an obligation. Moreover, it depends on whether the media-
tor has relevant competence and knowledge of legal practice, which is
not a mandatory requirement for starting in the mediator’s profession.
n order to avoid unfounded expectations on the part of the parties that
the mediator will provide advice, it is essential that it is agreed before the
start of the mediation (e.g. during the information meeting) whether the
mediator will play a facilitating role'®”! or, if the parties so wish, conduct
an evaluative mediation®®.

This issue has such a significant impact on the mediator’s scope of action
and intervention in the substance of a dispute that it is essential to agree
every detail with the parties in advance. The issue of a mediator’s compe-
tence is an important criterion that guides the parties/legal representatives
during the selection stage of the mediator. It is at this stage that they should
agree on whether they can have and to what extent they can expect the
mediator to share professional-legal knowledge and experience.

According to the Standards of Ethics and Professional Responsibility for
Certified Mediators in the State of Virginia, a mediator must explain to the
parties the mediator’s role and their style, the methodological approach the
mediator will use in the process. The parties should be allowed to express
their expectations regarding the approach to managing mediation. The
parties and the mediator should put in writing in the pre-mediation agree-
ment which approach and mediation style they agree to use'®..

For instance, Florida Rules for Certified & Court-Appointed Mediators™”’
stipulates that referring to court litigation or consequential results of

87 Cyril Chern, The Commercial Mediator’s Handbook (New York: Informa Law
from Routledge, 2015), 35.

88 On the obligation to explain the role of a mediator see: Article 8.1. of the Law
of Georgia ,,On Mediation” (the explanation must take place before the initiation of
mediation); Also see, Rules of Conduct for Mediators in Court-Connected Media-
tion Programs for General Civil Cases (California Rules of Court), 2007, Revised
January1,2013, rule 3.857 (c) (3), (d) (relevant explanations shall be provided to the
parties before launching mediation or during the first session); Mediators Ethics
Guidelines, JAMS Mediation, Arbitration, ADR Services, Seq. I.

89 Standards of Ethics and Professional Responsibility for Certified Mediators,
Adopted by the Judicial Council of Virginia April 5, 2011 Effective Date: July 1, 2011,
Standard §D (a)(b).

90 Florida Rules for Certified & Court-Appointed Mediators, May 1992, Effective
August 2021, Florida Dispute Resolution Center Office of the State Courts Admini-
strator Supreme Court Building.



Natia Chitashvili, Irakli Burduli | Paradigmatic Models of Mediation... 47

a mediation agreement is a mediator’s right, not his obligation. However,
a mediator has a direct duty to explain to the parties the importance of
understanding the possible consequences of agreement or non-agreement
and to encourage them, if they wish, to seek further information from the
professionals®!l.

The Florida Rules for Certified & Court-Appointed Mediators contain
detailed rules regarding the exchange of professional knowledge and expe-
rience®?, It is important to cite some of the rules:

RULE 10.370 ADVICE, OPINIONS, OR INFORMATION

(a) Providing Information. Consistent with standards of impartiality
and preserving party self-determination, a mediator may provide
information that the mediator is qualified by training or experience
to provide.

(b) Independent Legal Advice. When a mediator believes a party does
not understand or appreciate how an agreement may adversely affect
legal rights or obligations, the mediator shall advise the party of the
right to seek independent legal counsel.

(c) Personal or Professional Opinion. A mediator shall not offer a per-
sonal or professional opinion intended to coerce the parties, unduly
influence the parties, decide the dispute, or direct a resolution of any
issue. Consistent with standards of impartiality and preserving party
self-determination, however, a mediator may point out possible
outcomes of the case and discuss the merits of a claim or defence.
A mediator shall not offer a personal or professional opinion as to
how the court in which the case has been filed will resolve the dispute.

It is noteworthy to cite the official Committee Notes on the rules: ,The
lawyer-mediators should explain the risks of proceeding without indepen-
dent counsel and advise the parties to consult counsel during the course
of the mediation and before signing any settlement agreement that he
might prepare for them. The primary role of the mediator is to facilitate

91 Florida Rules for Certified & Court-Appointed Mediators, May 1992, Effective
August 2021, Florida Dispute Resolution Center Office of the State Courts Admini-
strator Supreme Court Building, 10.370 Commentary.

92 Florida Rules for Certified & Court-Appointed Mediators, May 1992, Effective
August 2021, Florida Dispute Resolution Center Office of the State Courts Admini-
strator Supreme Court Building.
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a process which will provide the parties an opportunity to resolve all or part
of adispute by agreement if they choose to do so. A mediator may assist in
that endeavour by providing relevant information or helping the parties
obtain such information from other sources. A mediator may also raise
issues and discuss the strengths and weaknesses of positions underlying
the dispute. Finally, a mediator may help the parties evaluate resolution
options and draft settlement proposals. In providing these services, how-
ever, the mediator must maintain impartiality and avoid any activity which
would have the effect of overriding the parties’ rights of self-determination.

While mediators may call upon their own qualifications and experience
to supply information and options, the parties must be allowed to freely
decide upon any agreement. Mediators shall not utilise their opinions to
decide any aspect of the dispute or to coerce the parties or their represen-
tatives to accept any resolution option”®l,

The Standards of Ethics and Professional Responsibility for Certified
Mediators in the State of Virginia is distinguished by a uniquely high stan-
dard of informing the parties about the mediator’s role. The rules dictate,
that the explanation of the mediator’s role be reflected, on the one hand,
in the pre-mediation agreement between the mediator and the parties,
as well as in the mediator’s opening speech. Violating this obligation by
amediator leads to the annulment of the agreement. Thus, as per the said
standards, a mediator shall explain the four legal principles:

1. The mediator does not provide legal advice;

2. Any mediated agreement may affect the legal rights of the parties;
Each party to the mediation has the opportunity to consult with
independent legal counsel at any time and is encouraged to do so;

4. Eachpartytothe mediationshould have any draftagreement reviewed
by independent legal counsel prior to signing the agreement**..

93 Committee Notes 2000 Revision (previously Committee Note to 1992 adoption
of former rule 10.090), Florida Bar Committee on Professional Ethics, formal opi-
nion 86-8 at 1239.

94  Standards of Ethics and Professional Responsibility for Certified Mediators,
Adopted by the Judicial Council of Virginia April 5, 2011, Effective Date: July 1, 2011,
Standard §D 2 (a) (1-4).
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The Tennessee Supreme Court Rules® prohibit a mediator from giv-

ing legal advice to the parties.””®! The mediator is not entitled to offer the
parties a firm position on what decision a court will make, although they
are allowed to outline the expected results of the case and offer the parties
a personal opinion regarding the plausibility of the claim and response.

The Rules of Conduct for Mediators of the California Court Mediation
Program for Civil Disputes stipulates that a mediator must explain to the
parties before the proceeding, or at the latest, during the first session, that
they will not provide legal representation or any other professional services
to any party, except as an impartial mediator. The mediator must explain as
well that, adhering to the principle of impartiality and self-determination,
they will be entitled to share certain information and opinions with the
parties within the scope of his competence, within the limits of their
qualifications and experience”.,

Rule 2.4. of ABA Model Rules of Professional Conduct™®®! provides: A law-
yer serving as a third-party neutral shall inform unrepresented parties that
the lawyer is not representing them. When the lawyer knows or reason-
ably should know that a party does not understand the lawyer’s role in the
matter, the lawyer shall explain the difference between the lawyer’s role as
a third-party neutral and the lawyer’s role as one who represents a client.

Itis of fundamental importance in mediation that the scope of a media-
tor’s role and procedural intervention is agreed in the course of facilitating
substantive fairness. During the mediation process, a dilemma may arise
regarding the principles of party autonomy, informed choice, substantive
fairness and the neutrality of a mediator.

Hence, the issue of what is a mediator’s role and responsibility, when
the parties make decisions in the circumstances of incorrect, incomplete
or imprecise information, is substantive. Is it possible to say, that in given
circumstances the parties realise the principle of autonomy, while the

95 Tennessee Supreme Court Rules, Rule 31, seq. 10 (b)3, 2007, As amended thro-
ugh October 26, 2021. https://casetext.com/rule/tennessee-court-rules/tennessee-
-rules-of-the-supreme-court/rule-31-alternative-dispute-resolution-mediation/
general-provisions-applicable-to-all-rule-31-mediators/section-10-obligations-
-of-rule-31-mediators.

96 Irakli Kandashvili, Mediation (Thbilisi: Cezanne, 2022), 197 (in Georgian).

97 Rules of Conduct for Mediators in Court-Connected Mediation Programs
for General Civil Cases (California Rules of Court), 2007, Revised January 1, 2013,
rule 3.857 (d).

98 ABA Model Rules of Professional Conduct, adopted by the ABA House of
Delegates, 1983, Rule 2.4. Lawyer Serving as Third-Party Neutral.
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opportunity to make an informed decision is a substantively forming element
of the principle of self-determination? How should the principle of party
sovereignty be balanced against the most general requirements of fairness?
How does a mediation agreement correspond to the rights of third persons,
who do not participate in the mediation process?

While it is true, that a mediator is obliged to encourage the parties to
receive consultation from other professionals (among them, lawyers),
the dilemma is exacerbated when the parties are strictly against using the
procedural right to make an informed decision. Or when the consultation
is unqualified and/or without any ground serves to convince a party in
futile guarantees of winning the case in court. In such circumstances, is
a mediator entitled to supply the relevant information?

According to the Model Standards of Conduct for Mediators'®*! of the USA
a mediator cannot personally ensure that each party has made a free and
informed choice to reach certain decisions, but a mediator should, where
appropriate, make the parties aware of the importance of consulting other
professionals to help them make informed choices.. Similarly, as per Article
4.3 of the Professional Ethics Code of Mediators, facilitating the principle
of self-determination entails that the parties should be allowed to will-
ingly make informed decisions on procedural issues of mediation, as well
as its content. Moreover, a mediator is obliged to neither ensure that the
parties make willing and informed decisions nor to continue mediations,
where they believe that proceeding further is unreasonable and unjustifi-
able. Pursuant to Article 4.5., a mediator is entitled to encourage parties
as needed and receive advice, including from independent professionals.

In this case, the objective of reaching an informed decision does not
justify the provision of legal advice to one or both parties, since the pro-
vision of advice transforms the mediator’s role into that of a lawyer and
thus exceeds the limits of the professional ethics of a neutral third party.
According to the Model Standards of Conduct for Mediators"®”, the role

99  Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised
2005, Standard I am (2). The act was adopted in 1994 by three associations - Ame-
rican Arbitration Association, American Bar Association and Association for Con-
flict Resolution. In 2005, the same organisations amended the act to align it with
mediation practice.

100 Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised
2005, Standard VI (5) The act was adopted in 1994 by three associations - American
Arbitration Association, American Bar Association and Association for Conflict
Resolution. In 2005, the same organisations amended the act to align it with media-
tion practice.
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of a mediator differs substantially from other professional roles. Mixing
the role of a mediator and the role of another profession is problematic
and thus, a mediator should distinguish between the roles. A mediator may
provide information that the mediator is qualified by training or experience
to provide, only if the mediator can do so consistent with these Standards.

Often, parties exaggerate their chances in litigation, either positively
or negatively®), Lawyers prefer to discuss the dispute with an evaluative
mediator who will help their client to rationalise legal risk"°?, as the parties
often see it as a weakness or lack of qualification when lawyers point out
legal risks. Supplying the party with legal information and analysis of how
it affects the validity of the legal position is a standard part of a lawyer’s job
description. Mixing the role of a mediator and the role of another profession
is problematic from an ethical point of view. A mediator may provide infor-
mation that the mediator is qualified by training or experience to provide, in
the course of which adhering to the principle of impartiality is obligatory?.

In the field of alternative dispute resolution, scholars researching the
issue of consent encounter a scientific swamp, which is characterised by
complexity and difficulty, which is revealed in the presence of different
viewpoints, contradictory or silent ethics codes, and different definitions
and rules®*, For example there is a widely ongoing discourse on the topic
of whether or not pro se’*®! parties to the judicial mediation should be
informed about their (legal) rights™°* before encouraging them to reach
amediation agreement, to what extent should the parties get information
regarding confidentiality and its scope’®”), the mediation process and the

101 Waldman, Mediation Ethics, Cases and Commentaries, 115.

102 Stitt, Mediation Practical Guide, 3.

103 Model Standards of Conduct for Mediators, AAA, ABA, ACR, 1994, Revised
2005, Standard VI A (5).

104 Tove,Cooley,, TheIntersectionof Evaluationby Mediatorsand Informed Consent:
Warning the Unwary”, 45. Nolan-Haley, ,Informed Consent in Mediation: A Guiding
Principle for Truly Educated Decision-making”, 797; Samuel Imperati, , Alternative
Dispute Resolution Symposium Issue: Mediator Practice Models: The Intersection
of Ethics and Stylistic Practices in Mediation” Willamette Law Review, 33 (1997): 2-7.

105 A party without a legal representative.

106  Nolan-Haley, ,Informed Consent in Mediation: A Guiding Principle for Truly
Educated Decision-making”, 834-838.

107 Article 10.6 of the Law of Georgia ,On Mediation”: Before the initiation of
mediation, a mediator shall be obliged to inform the parties about the obligation
to maintain confidentiality and the scope of confidentiality. It is important that
regardless of the numerous exemptions to the principle and the legal nature of
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[108] [109]

rights of a mediator, their qualification"'®®, mandate/role"°”, as the Law
of Georgia ,On Mediation” and the Professional Ethics Code of Mediators
the right to make an informed decision covers the phases of the mediation
process, its procedures and its outcome™°,

5 | Synthesis of methodological approaches
and the selection of a Georgian institutional model

Despite the different typologies of a mediator’s role, mediation models are
transitional in the course of negotiation dynamics and no straight line
can be drawn. Therefore, a neutral third person may take different roles

the issue, a mediator is obliged to explain the mentioned issue to the parties as
clearly and comprehensively as possible.

108 In the state of Minnesota, mediators who receive remuneration for the
mediation service, are obliged to supply the written information on their quali-
fications to the parties. The written explanation shall include the information on
the mediator’s education, training and field experience. Violation of this rule is
a criminal offence. Minn. Statutes § 572.37, Presentation of Mediator to Public
(2004); Minnesota Civil Mediation Act; For the critique on the criminal responsi-
bility for violating the said rule see: James Richard Coben, Peter Thompson, ,, The
Haghighi Trilogy and the Minnesota Civil Mediation Act: Exposing a Phantom
Menace Casting a Pall Over the Development of ADR in Minnesota” Hamline Journal
of Public Law & Policy, 20 (1999): 299-324.

109 Article 8.1 of the Law of Georgia ,On Mediation”: Before the initiation of
mediation, a mediator shall explain to the parties the principles of conducting
the mediation, the role of a mediator, the rights of the parties, including the
right of participation in the mediation process through the representatives, the
obligations of the parties, the possible outcomes of mediation and the procedure
of enforcement of an agreement resulting from mediation drawn up by the parties
as a result of reaching an agreement, as well as the procedure and conditions of
payment of remuneration of a mediator.

110 Article 8.9 of the Law of Georgia ,On Mediation”: A mediator shall assist
the parties in reaching an agreement for the purpose of settlement of a dispute,
taking into consideration the principle of free, independent and informed decision-
making by the parties in relation to the mediation process and the final outcomes of
mediation. A mediator shall have the right to make a decision by himself/herself
on a dispute between the parties. According to Article 4.3 of the Professional Ethics
Code of Mediators facilitating the principle of self-determination entails that the
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as needed throughout the different stages of negotiations. For instance,
a mediator who has a narrow approach to the essence of the problem
might take a wide evaluative or a facilitative stance, examining the inter-
ests of the parties, should they feel that legal framing of the dispute or
distributive leading brought the negotiations to the dead-end™"". It should
be mentioned that transfer from a narrow approach to a wide one focused
on the exploration of interests, may be overdue as it might be impossible
toreturn from the dead-end and neutralise the radicalism. In addition, the
parties might not tolerate the transfer to a new methodology of negotia-
tions and this may lead to them losing hope and terminating the process.
Thus, it is safer to choose the approach of comprehensive exploration of
interests, as it brings in wider resources for exchange, which on its part,
reduces the risks of non-agreement and dead-ends.

Generally, mediators of wide conceptual approaches can move onto the
narrow approach more easily, than vice versa. In the same manner, it is
easier for evaluative mediators to take the facilitative role, rather than for
facilitative mediators to take up evaluative orientation [...| However, when
awide facilitative mediator finds that it is impossible to achieve reasonable
cooperation of parties, as an ultimate remedy, the mediator might adopt
a wide evaluative role. Generally, being an effective mediator entails being
flexible and able to enter into different roles as course and dynamics of
negotiations and the needs of the parties require*?!.

It is difficult for the party to decide what type of a mediator they need for
their dispute, especially when the parties have wrong expectations on the
notion of mediation at the initial stage. When lawyers, who are focused on
litigation, select a mediator who is expected to bring them closer to judicial
decision, these legal representatives put more trust in a neutral third person
with a narrow evaluative role (more often, such persons are former judges),
as this mediation model is characterised by significant simplicity. However,
the said lawyers do not take into account the substantial deficiencies of this
model. E.g. a straight focus on legal positions might overshadow the oppor-
tunities for interest-based negotiations and creative solutions. Hence, it is

parties should be allowed to willingly make informed decisions on procedural
issues of mediation, as well as its content.

111 Riskin, ,Mediator Orientations, Strategies and Techniques”, 114.

112 Jbidem.
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reasonable to select a mediator, who possesses skills of navigating through
different models and adapting to the parties’ needs™**!.

The Professional Ethics Code of Mediators of the Mediators Association
of Georgia prioritises autonomous development of the terms of agree-
ments by the parties and prohibits the provision of professional or legal
advice, which forms a relationship between a party and a mediator into
alawyer-client relationship.

As per the Professional Ethics Code of Mediators of the Mediators
Association of Georgia, a mediator shall not evaluate the alternative agree-
ments and circumstances of the case, unless it is specifically requested by
the parties. More precisely, according to Article 3.3. of the code, a mediator
should encourage the parties to utilise their resources and independently
develop the terms of the agreement. However, Article 8.10 of the Law of
Georgia ,,On Mediation” allows the mediator to propose the terms of the
agreement with the consent of the parties: upon the consent of the par-
ties, a mediator may propose to the parties the conditions of an agreement
resulting from mediation, taking into consideration their interests and
their positions stated during the mediation process.

According to Article 3.3 of the Professional Ethics Code of Mediators,
a mediator shall not, beyond their competence, give professional or legal
advice to the parties, and shall not evaluate the alternative agreements and
circumstances of the case, unless it is specifically requested by the parties.
A mediator is entitled to share with the parties their knowledge and infor-
mation related to the case while adhering to the principle of impartiality.
Hence, the Professional Ethics Code of Mediators provides foundations
for facilitative, and when parties require - evaluative mediation. The most
important ethical threshold which must remain formidable even in evalu-
ative mediation is that while sharing any type of information or knowledge
with the parties, the mediator shall remain impartial. More precisely, such
information-sharing must not entail elements of consultation for one or
another party. A mediator must not in any case supply legal advice*]
legal consultation, otherwise it will put any of the parties in alegally advan-
tageous position and overall, will be considered alegal service. This violates

, or

113 Thidem.
114 Murray Russel, The Mediation Handbook, Effective Strategies for Litigators
(Denver Colorado: Bradford Publishing Company, 2011), 195.
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the principle of neutrality of a mediator and leads to a transformation of
the functions of a lawyer-mediator into those of a legal representative"*!.

6

Despite the dichotomy of the mediation models discussed in the paper,
there is no vivid demarcation between mediation models. Considering the
peculiarities of each case and the negotiation dynamics, within the scope
of mediation of a private legal dispute, methodological application of dif-
ferent mediation styles may become necessary, and even more - it may
happen so during the course of one mediation or a single session.. ,,An
ideal mediator must be flexible enough to refer to the most corresponding
orientation, strategy and techniques of mediation, keeping in mind the
needs of the participants of negotiations”™". ,Eclectic nature” and inte-
grated use of paradigmatic models of mediation is the key to a successful
future of mediation*?!. In this context, Article 3.3 of the Professional Ethics
Code of Mediators of Georgia must be defined in a manner, that when
requested by the parties, sharing professional information while adher-
ing to the principle of impartiality shall be deemed ethical. However, even
when the parties request, it shall be imperatively prohibited to supply the
parties with professional advice or consultation™!. For lawyer mediators
this clearly means a prohibition on giving legal advice**..

Conclusion

115 Washington State Bar Association Advisory Opinion Ne2223.

116 Dwight Golann, ,Variations in Mediation: How - and Why - Legal Mediators
Change Styles in the Course of a Case, Journal of Dispute Resolution” University
of Missouri School of Law Scholarship Repository, No. 1 (2000): 42. See also, Roberts,

»Mediating the Evaluative-Facilitative Debate: Why Both Parties Are Wrong and
a Proposal for Settlement”, 192.

117 Riskin, ,Understanding Mediators’ Orientations, Strategies, and Techniques:
A Grid for the Perplexed”, 35-36.

118 Stempel, , The Inevitability of the Eclectic: Liberating ADR from Ideology”,
275. Charles Pou, , Assuring Excellence, or Merely Reassuring? Policy and Practice in
Promoting Mediator Quality” Journal of Dispute Resolution 2004, No. 2 (2004): 303-354.

119 On clarifying distinctions between information and advice see: James Alfini,

»Evaluative versus Facilitative Mediation: A Discussion” Florida State University Law
Review, No. 4 (1997): 926.

120 Tevin, , The Propriety of Evaluative Mediation: Concerns about the Nature

and Quality of an Evaluative Opinion”, 294.
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1 Preliminary observations

The United Nations Convention on the Rights of Persons with Disabilities
(hereinafter referred to as the UN Convention) is the first international
human rights treaty to which the European Union itself is a party. The
UN Convention is broadly concerned with the labour and employment
rights of persons with disabilities, while EU labour law has only limited
provisions on the status of workers with disabilities. However, it should
be emphasised that in recent decades there has been a significant shift
towards the recognition of human social rights by the European Union.
The purpose of this paper is to analyse the influence of the UN Convention
on EU regulations concerning the status of workers with disabilities.

2 European Union regulations
on workers with disabilities

With regard to disability, the material scope of the European Union law
is narrow. In accordance with Art. 9 of the Treaty on the Functioning of
the European Union™ (hereinafter: TFEU), in defining and implementing
its policies and activities, the Union shall take into account requirements
linked to the promotion of a high level of employment, the guarantee of ade-
quate social protection, the fight against social exclusion, and a high level of
education, training and protection of human health. It goes without saying
that persons with disabilities are particularly vulnerable to social exclusion.
Pursuant Art. 10 TFEU, in defining and implementing its policies and
activities, the Union shall aim to combat discrimination based on sex, racial
or ethnic origin, religion or belief, disability, age or sexual orientation.
Article 19(1) TFEU expressly provides that, without prejudice to the other
provisions of the Treaties and within the limits of the powers conferred
by them upon the Union, the Council, acting unanimously in accordance
with a special legislative procedure and after obtaining the consent of the
European Parliament, may take appropriate action to combat discrimina-
tion based on sex, racial or ethnic origin, religion or belief, disability, age

1 Official Journal C 326, 26,10.2012 p. 1.
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or sexual orientation. The European Union thus has legislative powers to
combat discrimination based on disability'!.

The preamble to the EU Charter of Fundamental Rights states that'® the
Union is founded on the indivisible, and universal values of human dignity,
freedom, equality and solidarity. It also places the individual at heart of its
activities, and intends to strengthen the protection of fundamental rights
in the light of changes in society, social progress and scientific and techno-
logical developments by making those rights more visible in a Charter. The
right to human dignity is the basis and source of fundamental social rights,
and in particular of rights at work, and labour rights are an essential part
of human dignity". Human dignity thus provides the theoretical basis for
regulating the status of persons with disabilities. From the perspective of
labour law, the realisation of human dignity requires that persons with
disabilities should be given the opportunity to participate in the labour
market as far as possible. In other words, they should enjoy the right to
work. Therefore, they should have access to employment opportunities and
working conditions appropriate to their state of health. Such a presump-
tion implies far-reaching obligations for national legislators, in particular
with regard to incentives for employers to recruit people with disabilities,
as well as with regard to reasonable accommodation of the situation of
people with disabilities in the workplace (see below).

Under Art. 21(1) EUCFR item 1, any discrimination based on any ground
such as sex, race, colour, ethnic or social origin, genetic features, language,
religion or belief, political or any other opinion, membership of a national
minority, property, birth, disability, age or sexual orientation shall be
prohibited. Moreover, Art. 26 EUCFR explicitly refers to the integration
of persons with disabilities. According to this provision, the Union rec-
ognises and respects the right of persons with disabilities to benefit from

2 For further analysis see Justyna Maliszewska-Nienartowicz, ,Niepetno-
sprawno$¢”, [in:] System prawa Unii Europejskiej, Vol. VI, Prawo antydyskryminacyjne,
ed. Justyna Maliszewska-Nienartowicz (Warszawa: Wolters Kluwer, 2020), 384 and
following, Marcin Wujczyk, ,Zasady réwnego traktowania i zakazu dyskryminacji”,
[in:] System prawa pracy, Vol. X, Miedzynarodowe publiczne prawo pracy. Standardy
europejskie, ed. Krzysztof W. Baran (Warszawa: Wolters Kluwer, 2020), 458 and
following.

3 0J C326,26.10.2012, p. 391.

4 Barbara Kresal, ,Article 1 - Human Dignity”, [in:] The Charter of Fundamen-
tal Rights of the European Union and the Employment Relation, ed. Filip Dorssemont,
Klaus Lorcher, Stefan Clauwaert, Melanie Schmitt (Oxford, London-New York-New
Delhi-Sydney: Hart Publihing, 2019), 206.
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measures designed to ensure their independence, social and occupational
integration and participation in the life of the community. These two pro-
visions of the EU Charter relating to disability are closely linked™!. The
Court of Justice of the European Union (hereinafter: CJEU) considers that
Article 26 EUCFR may be relied upon to interpret and review the legality of
European Union legislative acts implementing the principle of integration
of persons with disabilities set out in that Article. The Court of Justice of
the European Union (hereinafter: CJEU) considers that Article 26 EUCFR
may be relied upon to interpret and review the legality of European Union
legislative acts implementing the principle of integration of persons with
disabilities set out in that Article®.

Moreover, principle 17 of the European Pillar of Social Rights'” makes it
clear that persons with disabilities have the right to income support that
ensures theirliving in dignity, services that enable them to participate in the
labour market and in society and a work environment adapted to their needs.

Atthelevel of EU secondary legislation, we should emphasize the Council
Directive 2000/78/EC of 27 November 2000 establishing a general frame-
work for equal treatment in employment and occupation®). Article 1 of
the Directive states that its purpose is to establish a general framework
for combating discrimination based on religion or belief, disability, age or
sexual orientation in employment and occupation, with a view to putting
into effect in the Member States the principle of equal treatment. Directive
2000/78 is a specific expression, in the field it covers, of the general prin-
ciple of non-discrimination now enshrined in Article 21 of the EUCFR™,

The preamble to Directive 2000/78 emphasises that the provision of mea-
sures to accommodate the needs of disabled people in the workplace plays
an important role in combating discrimination on the grounds of disability

5 Niklas Bruun, ,Articles 20 and 21 - Equality and Non-Discrimination”, [in:]
The Charter of Fundamental Rights, 385.

6 Judgment of 22.5.2014, C-356/12, Wolfgang Glatzel v. Freistaat Bayern,
ECLI:EU:C:2014:350, paragraph 74; judgment of 21.10.2021, C-824/19, TC, UB v. Komi-
sia za zashtita ot diskriminatsia, ECLI:EU:C:2021:862, paragraph 64.

7 2017/C 428/09.

8 OJ L 303, 2.12.2000, . 16.

9 Judgment of 26.01.2021, C-16/19, VL v. Szpital Kliniczny im. draJ. Babifiskiego
Samodzielny Publiczny Zaktad Opieki Zdrowotnej w Krakowie, EU:C:2021:64,
paragraph 33. See also Leszek Mitrus, ,Koncepcja zakazu dyskryminacji w prawie
pracy Unii Europejskiej”, [in:] Rézne oblicza dyskryminacji w zatrudnieniu, ed. Joseph
Roger Carby-Hall, Zbigniew Géral, Aneta Tyc (Warszawa: Wolters Kluiwer, 2021),
99 and following.
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(recital 16). Furthermore, the Directive does not require the recruitment,
promotion, retention in employment or training of a person who is not
competent, able and available to perform the essential functions of the
post concerned or to undergo the relevant training, without prejudice
to the obligation to provide reasonable accommodation for persons with
disabilities (recital 17).

Pursuant Art. Art. 2(2) (ii) of Directive 2000/78 as regards persons with
a particular disability, the employer or any person or organisation to whom
the Directive applies is obliged, in accordance with national law, to take
appropriate measures, in line with the principles contained in Article 5, to
eliminate disadvantages resulting from such provision, criterion or prac-
tice. According to Art. 3(4) of the Directive, Member States may provide
that the Directive, in so far as it relates to discrimination on the grounds
of disability and age, shall not apply to the armed forces.

In accordance with Art. 5 of the Directive, reasonable accommodation
shall be provided to ensure compliance with the principle of equal treat-
ment for persons with disabilities. This means that employers shall take
appropriate measures, where necessary in a particular case, to enable
a person with a disability to have access to, participate in or advance in
employment or vocational training, unless such measures would impose
a disproportionate burden on the employer. This burden is not dispropor-
tionate if it is sufficiently remedied by existing measures under the dis-
ability policy of the Member State concerned. In other words, employers
are obliged to take measures to adapt working conditions to the needs of
people with disabilities™’.

In summary, the prohibition of discrimination requires that comparable
situations should not be treated differently and that different situations
should not be treated in the same way unless such treatment is objec-
tively justified. Less favourable treatment on the grounds of disability is
therefore unlawful. However, disability is a specific prohibited ground of
differentiation. In order to ensure equal treatment in employment rela-
tions, it is essential to take measures to introduce certain advantages for

10 Justyna Maliszewska-Nienartowicz, ,Unijna koncepcja racjonalnych uspraw-
nieni dla 0séb z niepetnosprawno$ciami” Praca i Zabezpieczenie Spoteczne, 11 (2022):
21 and following; Magdalena Paluszkiewicz, ,Racjonalne usprawnienia jako $ro-
dek wspierania aktywnosci zawodowej 0séb z niepetnosprawnos$ciami w $wietle
orzecznictwa sadowego”, [in:] Studia z zakresu prawa pracy i polityki spotecznej, ed.
Krzysztof. W Baran, Vol. XXX (Krakéw: Wydawnictwo Uniwersytetu Jagiellori-
skiego, 2023), 387 and following
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people with disabilities. This is why Directive 2000/78 explicitly requires
that workers with disabilities should be provided with reasonable accom-
modation in the workplace. However, EU law does not refer directly to the
concept of accessibility.

3

United Nations Convention on the Right
of Persons with Disabilities

The UN Convention on the Rights of Persons with Disabilities was adopted
by the UN General Assembly on 13 December 2006 and entered into force
on 3 May 2008. Its preamble emphasises, inter alia, the universality, indi-
visibility, interdependence and interrelatedness of all human rights and
fundamental freedoms and the need to ensure their full enjoyment by
persons with disabilities without discrimination. It also recognises that
disability is an evolving concept and that disability results from the interac-
tion between persons with impairments and attitudinal and environmental
barriers that impede their full and effective participation in society on an
equal basis with others. According to Art. 1, the purpose of the Convention
is to promote, protect and ensure the full and equal enjoyment of all human
rights and fundamental freedoms by all persons with disabilities and to
promote respect for their inherent dignity. Persons with disabilities include
those who have long-term physical, mental, intellectual or sensory impair-
ments which, in interaction with various barriers, may hinder their full
and effective participation in society on an equal basis with others.
Article 3 indicates the principles of the UN Convention. They are:

a. Respect for inherent dignity, individual autonomy including the
freedom to make one’s own choices, and independence of persons;
Non-discrimination;

c. Full and effective participation and inclusion in society;

d. Respect for difference and acceptance of persons with disabilities

as part of human diversity and humanity;

Equality of opportunity;

Accessibility;

g. Equality between men and women;

P
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h. Respect for the evolving capacities of children with disabilities and
respect for the right of children with disabilities to preserve their
identities.

From the perspective of this paper, we should remember that non-dis-
crimination and accessibility are cornerstones of the UN Convention. In my
opinion, from a theoretical point of view, the scope of labour and employ-
ment rights of persons with disabilities should be understood broadly.
In other words, persons with disabilities who enter into an employment
contract should - as far as possible - enjoy the rights that are granted to
persons without disabilities, e.g. the right to form and join trade unions,
the right to a safe and healthy working environment, protection against
unfair dismissal, and so on. Clearly, there is no way to ensure full equal-
ity between workers with disabilities and workers without disabilities.
Therefore, international, European and national law requires legislators
to establish a framework for reasonable accommodation in the workplace
for people with disabilities.

Article 5 of the Convention is devoted to equality and non-discrimina-
tion. Under this provision, States Parties recognise that all persons are
equal before and under the law and are entitled without discrimination
to equal protection and equal benefit of the law (item 1). States Parties
shall prohibit all discrimination on the basis of disability and guarantee
to persons with disabilities equal and effective legal protection against
discrimination on all grounds (item 2). In order to promote equality and
eliminate discrimination, States Parties shall take all appropriate steps
to ensure that reasonable accommodation is provided (item 3)™". Specific
measures which are necessary to accelerate or achieve de facto equality
of persons with disabilities shall not be considered discrimination under
the terms of the Convention (item 4). Moreover, there should be no doubt
that equality of opportunity, as set out in Art. 3e of the Convention, is of
particular importance for the status of persons with disabilities in the
labour market and their opportunities for employment.

11 Article 2 of the Convention provides that ,,reasonable accommodation” means
necessary and appropriate modification and adjustments not imposing a dispropor-
tionate or undue burden, where needed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise on an equal basis with others of all
human rights and fundamental freedoms.
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Article 9 of the UN Convention expressly refers to accessibility. The scope
of this provision is indeed broad. According to Art. 9(1) states that, in order
to enable persons with disabilities to live independently and to participate
fully in all aspects of life, States Parties shall take appropriate measures
to ensure that persons with disabilities have access, on an equal basis
with others, to the physical environment, to transport, to information and
communication, including information and communication technologies
and systems, and to other facilities and services open or provided to the
public, in both urban and rural areas. These measures, which shall include
the identification and elimination of obstacles and barriers to accessibil-
ity, shall apply to, inter alia: a) buildings, roads, transportation and other
indoor and outdoor facilities, including schools, housing, medical facilities
and workplaces; and b) information, communications and other services,
including electronic services and emergency services. For the purposes
of the present analysis, it should be emphasised that the UN Convention
explicitly requires that accessibility includes the identification and removal
of barriers to accessibility in the workplace. As a socio-economic norm, it
becomes a key element of implementing equality. The duty to make rea-
sonable adjustments and the obligations stipulated in this provision is the
means to achieve the goal in a new right to accessibility"?\. Consequently,
national legislation should impose specific obligations on employers with
regard to the conditions of employment of workers with disabilities. It has
also been emphasised that reasonable accommodation is an individual
mechanism, whereas accessibility is comprehensive and general in nature.
Reasonable accommodation should be effectively implemented ad casum
by both public and private entities. In contrast, accessibility aims at com-
prehensive actions that should be undertaken by the states in order to
safeguard barrier-free environment for persons with disabilities"*.

The right to work is one of the fundamental human rights. Article 27 of
the UN Convention expressly regulates work and employment of persons
with disabilities™*. According to Art. 27(1), States Parties recognize the right

12 Katarzyna Roszewska, ,Accessibility - One of the Human Rights or the Means
of Their Implementation” Prawo i WigZ, nr 3(2021): 167; idem, ,, The Development of
the Right to Access as a Part of Human Rights” Prawo i WigZ, nr 3(2023): 436.

13 Hanna Markiewicz-Hoyda, ,Prawna analiza koncepcji dostepnoéci (acces-
sibility)” Paristwo i Prawo, 3 (2022): 117.

14 For further analysis see Magdalena Paluszkiewicz, Wolnos¢ pracy 0séb z niepet-
nosprawnosciami jako wartos¢ prawnie chroniona (£6d%: Wydawnictwo Uniwersytetu
Lédzkiego, 2019), 119 and following.
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of persons with disabilities to work on an equal basis with others, includ-
ing the right to the opportunity to gain a living by work freely chosen or
accepted in alabour market and work environment that is open, inclusive
and accessible to persons with disabilities. States Parties shall protect and
promote the realization of the right to work, including for those who acquire
a disability in the course of employment, by taking appropriate measures,
including legislation. Pursuant to Art. 277(2), States Parties shall ensure
that persons with disabilities are not held in slavery or servitude and are
protected, on an equal basis with others, from forced or compulsory labour.
The UN Convention requires that measures taken at the national level
should, i.a. prohibit discrimination on the basis of disability with regard to
all matters concerning all forms of employment; protect the rights of per-
sons with disabilities, on an equal basis with others, to just and favourable
conditions of work, (including equal opportunities and equal remuneration
for work of equal value, as well as safe and healthy working conditions);
ensure that persons with disabilities are able to exercise their labour and
trade union rights; enable persons with disabilities to have effective access
to general technical and vocational guidance programmes, placement
services and vocational and continuing training; promote employment
opportunities and career advancement for persons with disabilities in the
labour market; promote opportunities for self-employment, entrepreneur-
ship, the development of cooperatives and starting one’s own business;
employ persons with disabilities in the public sector; promote the employ-
ment of persons with disabilities in the private sector through appropriate
policies and measures, which may include affirmative action programmes,
incentives and other measures; ensure that reasonable accommodation is
provided to persons with disabilities in the workplace; promote the acqui-
sition by persons with disabilities of work experience in the open labour
market; as well as promote vocational and professional rehabilitation, job
retention and return-to-work programmes for persons with disabilities.
Thus, the UN Convention refers broadly to the labour and employment
rights of persons with disabilities. The material scope of UN Convention
concerning workers with disabilities is comprehensive and much broader
than the scope of European Union regulations on that category of individu-
als. It should be noted, however, that the provisions of the UN Convention
are not self-executing and that legislative action by the parties to the UN
Convention is necessary to ensure their effectiveness”®. The duty to protect

15 See also art. 4 of the UN Convention.
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and promote the realisation of the right to work of persons with disabili-
ties has been entrusted to both the European Union and its Member States
(see next section).

4 | The ratification of the UN Convention
by the European Union

Pursuant to Art. 1(1) of Council Decision 2010/48 of 26 November 2009
concerning the conclusion, by the European Community, of the United
Nations Convention on the Rights of Persons with Disabilities, the afore-
mentioned Convention was approved on behalf of the Community subject
to a reservation in respect of Article 27(1) thereof. The preamble to the
Decision states that the UN Convention constitutes a relevant and effec-
tive pillar for the promotion and protection of the rights of persons with
disabilities within the European Union, to which both the Community
and its Member States attach the greatest importance (recital 4). Both the
Community and its Member States have competence in the areas covered
by the UN Convention. The Community and the Member States should
therefore become Parties to the Convention so that, in situations of mixed
competence, they can together fulfil the obligations and exercise the rights
conferred by the Convention in a coherent manner (Recital 7)"*¢.

The reservation submitted by the European Union refers to Art. 27(1)
of the Convention ,Work and employment”. In accordance with Directive
2000/78, Member States may, where appropriate, enter their own res-
ervations to Article 27(1) of the Convention on the Protection of Persons
with Disabilities to the extent that Article 3(4) of the said Directive con-
fers on them the right to exclude from the scope of the Directive non-
discrimination on the grounds of disability in relation to employment in
the armed forces. Therefore, the Community concluded the Convention
without prejudice to the above right, conferred on its Member States by
virtue of Community law.

16  For further analysis see Tomasz Dubowski, ,,The European Union and the UN
Convention on the Rights of Persons with Disabilities. Selected Institutional Aspects
of Implementation” Bialostockie Studia Prawnicze, No. 4 (2018): 171 and following.
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Upon ratification, the UN Convention on the Rights of Persons with
Disabilities became part of European Union law. The CJEU clarified that
the UN Convention does not create directly enforceable rights. According
to the ECJ, the provisions of the Convention are not unconditional and
sufficiently precise in terms of their content and therefore do not have
direct effect in EU law!”). However, according to settled case-law, the UN
Convention must be taken into account when interpreting the provisions
of Directive 2000/78 (sections 5 and 6 below).

5 | The concept of disability under EU law

We should mention the importance of the UN Convention for the under-
standing of the concept of ,disability”. Recital (e) of the Preamble to the UN
Convention emphasises that disability is an evolving concept and results
from the interaction between persons with impairments and attitudinal
and environmental barriers that prevent their full and effective participa-
tion in society on an equal basis with others. According to Art. 1 of the UN
Convention, persons with disabilities include those who have long-term
physical, mental, intellectual or sensory impairments which in interaction
with various barriers may hinder their full and effective participation in
society on an equal basis with others. In contrast, the Directive 2000/78
does not define what is meant by , disability”.

In opinion of the CJEU, it follows from the need for uniform applica-
tion of Community law and the principle of equality that the terms of
a provision of Community law which makes no express reference to the
law of the Member States for the purpose of determining its meaning and
scope must normally be given an autonomous and uniform interpretation
throughout the Community, having regard to the context of the provision
and the objective pursued by the legislation in question. As is clear from
Art. 1, the purpose of Directive 2000/78 is to establish a general framework
for combating discrimination based on any of the grounds referred to in
that article, which include disability, in the field of employment and occu-
pation. In the light of that objective, the concept of disability within the

17 Judgment of 18.03.2014, C-363/12, Z v. A Government Department,
ECLI:EU:C:2014:159, paragraph 90.
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meaning of Directive 2000/78 must be given an autonomous and uniform
interpretation. That concept must be understood as referring to a limitation
resulting, in particular, from physical, mental or psychological impair-
ments and which hinders the participation of the person concerned in
professional lifel*],

The ratification of the UN Convention on the Rights of Persons with
Disabilities has had a direct impact on the interpretation of the concept
of disability. In subsequent case law, the CJEU has held that the concept
of disability must be understood as referring to a limitation resulting in
particular from physical, mental or psychological impairments which, in
combination with various barriers, may hinder the full and effective par-
ticipation of the person concerned in working life on an equal footing with
other workers. It also follows from Article 1(2) of the UN Convention that
the physical, mental or psychological impairments must be ,longterm”™.,
In slightly different wording this approach has been reiterated by the CJEU
in subsequent rulings..

It has been suggested in the literature that a ,medical” model assumes
that disability results from individual impairment. In contrast, a ,social”
model sees disability as caused by barriers that arise from the interaction
between the individual impairment and the environment (which includes
physical infrastructure, work organisation and social attitudes). This shifts
the focus away from the medical circumstances of the individual and
towards the social barriers that have created a disadvantage®". We should
conclude that the ratification of the UN Convention has contributed

18 Judgment of 11.07.2006, C-13/05, Sonia Chacon Navas v. Eurest Colectividades
SA, ECLLI:EU:C:2006:456, paragraphs 40-43.

19 Judgment of 11.04.2013, Joined Cases C335/11 and C337/11 HK Danmark v. Dansk
almennyttigt Boligselskab and HK Danmark v. Dansk Arbejdsgiverforening,
ECLLEU:C:2013:222, paragraphs 38-39. Moreover, the CJEU has held that a disabi-
lity does not necessarily imply complete exclusion from work or professional life
(paragraph 43).

20 E.g.judgment of 11 September 2019, C397/18, DW v. Nobel Plastiques Ibérica,
EU:C:2019:703, paragraph 42; judgment of 10.02.2022, C-485/20, XX v. H.R. Rail,
ECLI:EU:C:2022:85, paragraph 34: according to settled case-law, the concept of

,disability” must be understood as referring to a limitation of capacity which results
in particular from long-term physical, mental or psychological impairments which,
ininteraction with various barriers, may hinder the full and effective participation
of the person concerned in professional life on an equal basis with other workers.

21 Marc Bell, Anne Numhauser-Henning, , Equal Treatment”, [in:] European
Labour Law, ed. Jaspers Teun, Pennings Frans, Peters Saskia (Cambridge: Intersen-
tia, 2019), 147.



Leszek Mitrus | Rights of Workers with Disabilities under EU Law... 73

significantly to the acceptance of the social model of disability under
Directive 2000/78!%2],

6

Furthermore, we should emphasise the issue of reasonable accommodation,
as provided for in Art. 5 of Directive 2000/78, as well as art. 2 and art. 5 of
the UN Convention.

The CJEU has ruled that the concept of ,reasonable accommodation” in
Directive 2000/78 must be interpreted broadly as referring to the removal
of the various barriers which prevent the full and effective participation of
persons with disabilities in working life on an equal basis with other workers.
Furthermore, recital 20 provides a non-exhaustive list of reasonable accom-
modation measures of a physical, organisational or educational nature.
Such an obligation is also enshrined in the United Nations Convention,
the provisions of which may be invoked for the purposes of interpreting
the provisions of Directive 2000/78, so that the latter must be interpreted
as far as possible in a manner consistent with the said Convention*..

One of the recent requests for a preliminary ruling concerned the com-
patibility of excluding a blind person from performing duties as a juror
in criminal proceedings, with regard to the provisions of the Directive
2000/78, the UN Convention and the EU Charter of Fundamental Rights.
The Court held that Art. 5 of Directive 2000/78, read in the light of recit-
als 20 and 21 of its preamble, employers must take appropriate measures,
where necessary in a particular case, to enable a person with a disability
to have access to, participate in or advance in employment, unless such
measures would impose a disproportionate burden on the employer™*.
This obligation must be read in the light of Art. 26 of the Charter, which

Reasonable accommodations under EU law

22 For further analysis see Maliszewska-Nienartowicz, ,Niepelnosprawnos¢”,
395 and following; Michat Skéra, ,Ewolucja pojecia niepetnosprawnosci w unij-
nym i polskim prawie pracy” Bialostockie Studia Prawnicze, No. 2 (2021): 190 and
following.

23 Judgment of 15.07.2021, C795/19 XX v. Tartu Vangla, ECLI:EU:C:2021:606,
paras. 48-49.

24 Judgment of 21.10.2021, C-824/19, TC, UB v. Komisia za zashtita ot diskrimi-
natsia, ECLI:EU:C:2021:862, paragraph 54.
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lays down the principle of the integration of persons with disabilities
so that they may benefit from measures designed to ensure their inde-
pendence, social and occupational integration and participation in the
life of the community. Such an obligation is also enshrined in the United
Nations Convention, the provisions of which may be used to interpret the
provisions of Directive 2000/78, so that the latter must be interpreted, as
far as possible, in a manner consistent with that Convention. However,
Art. 5(3) of the UN Convention provides that, in order to promote equal-
ity and eliminate discrimination, States Parties shall take all appropriate
steps to ensure that reasonable accommodation is provided. Moreover,
Art. 5(3) of the UN Convention has the overarching purpose of promoting
the equality of persons with disabilities and eliminating discrimination,
as reflected in Art. 277 of the Convention, which recognises their right to
work on an equal basis with others, in particular the opportunity to gain
aliving by performing work freely chosen or accepted in a labour market
and in a work environment that is open, inclusive and accessible to per-
sons with disabilities. In the present case, the applicant has been excluded
from any participation in criminal proceedings, regardless of the issues
involved, and without any investigation into whether reasonable accom-
modation, such as material, personal or organisational assistance, could
be offered to her. Moreover, subject to the finding of the referring court,
that measure appears to go beyond what is necessary, since it is clear from
the reference for a preliminary ruling that, following the introduction
of the electronic assignment of jurors in August 2016, the applicant par-
ticipated in that capacity in the assessment of numerous criminal cases.
Therefore, Art. 2(2) (a) and Art. 4(1) of Directive 2000/78, read in the light of
Articles 21 and 26 of the Charter and the United Nations Convention, must
be interpreted as precluding the total deprivation of a blind person of any
possibility of performing the duties of juror in criminal proceedings™®®.

The CJEU has also confirmed that Directive 2000/78 must, as far as pos-
sible, be interpreted in a manner that is consistent with the UN Convention
Article 2(3) of the UN Convention. This provides that discrimination on the
grounds of disability includes all forms of discrimination, including denial
of reasonable accommodation. According to Art. 5 of Directive 2000/78,
reasonable accommodation must be provided to ensure compliance with
the principle of equal treatment for persons with disabilities. Therefore, the

25 Judgment of 21.10.2021, C-824/19, TC, UB v. Komisia za zashtita ot diskrimi-
natsia, ECLI:EU:C:2021:862, paragraphs 58-64.
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employer must take appropriate measures, where necessary in a particular
case, to enable a person with a disability to have access to, participate in
or advance in employment or vocational training, unless such measures
would impose a disproportionate burden on the employer. Article 5 of the
Directive, read in the light of Article 2(4) of the UN Convention, provides
a broad definition of reasonable accommodation. The adaptation of the
‘workplace’ (recital 20 of the preamble to Directive 2000/78) should be
understood as meaning that this adaptation should be made as a matter
of priority, taking into account other measures which make it possible to
adapt the working environment for the disabled person in order to enable
him or her to participate fully and effectively in working life on an equal
basis with other workers. These measures may include the implementation
by the employer of measures to enable the person to remain in employment,
such as redeployment to another job™®l,

Therefore, where a worker becomes permanently incapable of remain-
ing in his or her job as a result of the onset of a disability, reassignment to
another job may constitute an appropriate measure in the context of rea-
sonable accommodation within the meaning of Art. 5 of Directive 2000/78.
This interpretation is consistent with the concept of reasonable accom-
modation, which must be understood as referring to the removal of the
various barriers that prevent persons with disabilities from participating
fully and effectively in working life on an equal footing with other work-
ers. It should be noted that Art. 5 of Directive 2000/78 does not oblige an
employer to take measures that would impose a ‘disproportionate burden’
on him. In any event, the possibility of reassigning a disabled person to
anotherjob is only available if there is at least one vacancy that the worker
concerned is capable of performing™”.

In other words, the reassignment to another position can be considered
areasonable accommodation for a disabled worker if such a job is available
in the company and the worker has the relevant skills and qualifications.
The analysis of the recent CJEU decisions leads to the conclusion that the
ratification of the UN Convention has contributed to a broad and flexible
understanding of ,reasonable accommodation” under EU law. In any case,
the refusal of such accommodation by the employer requires a thorough

26 Judgment of 10.02.2022, C-485/20, XX v. H.R. Rail, ECLI:EU:C:2022:85, para-
graphs 38-41.

27 Judgment of 10.02.2022, C-485/20, XX v. H.R. Rail, ECLI:EU:C:2022:85, para-
graphs 43-48.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 76

analysis and Art. 5 of Directive 2000/78 should be interpreted in accordance
with the UN Convention and the EU Charter of Fundamental Rights™®],

7

Assessment of compatibility of EU regulations on
workers with disabilities with the UN Convention

The European Union is obliged to inform periodically the UN Committee on
the Rights of Persons with Disabilities about the measures taken to imple-
ment the said UN Convention. In 2022, the UN Committee made public
the list of issues prior to the submission of the second and third periodic
reports of the European Union®**, The UN Committee required information
i.a. on measures taken to conduct a cross-cutting, comprehensive review
of EU legislation to ensure full harmonization with UN Convention, and
also on measures in place to ensure effective implementation and enforce-
ment of EU legislation relevant to persons with disabilities by Member
States, including in areas such as victims’ rights or employment. With
regard to equality and non-discrimination (Article 5 of the Convention),
the UN Committee requested, inter alia, information on measures taken
to adopt the proposed horizontal directive on equal treatment®®!, includ-
ing information on the current status of the adoption process, the main
obstacles and the prospects and envisaged timeframe for its adoption.
The UN Committee required also information on measures taken by the
European Union to recognize multiply and intersectional forms of dis-
crimination faced by persons with disabilities and to provide access to
remedies in case of discrimination.

With regard to work and employment rights (Art. 25 of the Convention),
the information provided by the European Union should refer, inter alia, to

28 Maliszewska-Nienartowicz, ,Unijna koncepcja”, 27; Magdalena Paluszkie-
wicz, ,Reasonable Accomodation as Means of Ensuring Access to Work for Per-
sons with Disabilities in the Polish Legal System” Prawo i Wiez, No. (2023): 451 and
following.

29 CRPD/C/EU/QPR/2-3, 20 April 2022.

30 Proposal for a Council Directive on implementing the principle of equal
treatment between persons irrespective of religion or belief, disability, age or
sexual orientation, Brussels, 26 June 2019, 2008/0140(COD).
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measures taken to address inequalities affecting women with disabilities in
employment, including efforts to promote their access to the open labour
market and to ensure that education and vocational training are accessible
to them; measures to protect the rights of persons with disabilities under
the Adequate Minimum Wage Directive, including persons in sheltered
workshops; and also measures to protect persons with disabilities from
discrimination by the use of artificial intelligence in recruitment, selection,
promotion and termination of employment decisions.

In this context, it should be emphasised that the conformity of EU
legislation on persons with disabilities with the UN Convention is regu-
larly assessed. The European Union and its Member States are obliged to
ensure full harmonisation of their legislation with the provisions of the
UN Convention. This obligation should trigger further efforts and legisla-
tive measures to introduce higher standards of protection for workers
with disabilities. Union of Equality. Strategy for the Rights of Persons
with Disabilities 2021-2030"*" provides a framework for such activities. It
aims to improve the lives of people with disabilities over the next decade.
Section 4.2. ,,Developing new skills for new jobs” underlines that having the
right skills and qualifications is a prerequisite for accessing and succeeding
in the labour market. Member States are responsible to adapt education
and training policies to the needs of persons with disabilities in a man-
ner consistent with the UN Convention. Section 4.3. ,Fostering access to
quality and sustainable jobs” says that participation in employment is the
best way to ensure economic autonomy and social inclusion. Section 4.4.

,Consolidating social protection systems” emphasizes that alongside fair
employment, adequate social protection, including retirement schemes,
is an essential prerequisite to ensure an adequate income for a decent
standard of living of persons with disabilities and their families. In general
terms, section 9.1.,Strengthening the EU Framework under UNCPRD” pro-
vides that as party to UN Convention the EU had to set up a framework in
order to promote, protect and monitor implementation of the Convention.

31 Brussels, 3.3.2021 - COM(2021) 101 final.
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8

Pursuant to the UN Convention, persons with disabilities have the same

rights as everyone else. This instrument of international law also marked

a breakthrough in setting minimum standards for the rights of persons

with disabilities. The Convention introduced a new paradigm of disability,
anew concept of equality, a new definition of non-discrimination and new

protection tools, but it did not create new or unique rights for persons with

disabilities. Lack of accessibility can constitute discrimination against
persons with disabilities. The European Union has an obligation to protect

the rights of persons with disabilities in matters within its competence.
There is therefore scope for the UN Convention to have a significant future

impact in promoting the right to work of persons with disabilities within

the European Union and in adapting employment conditions to their needs.
The UN Convention provides an appropriate legal framework for improv-
ing the situation of persons with disabilities, while Member States are

required to implement and enforce international and European standards

for the protection of persons with disabilities at work (the latter is outside

the scope of this paper).

Concluding remarks
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1 Wstep

Miedzynarodowa ochrona praw czlowieka, obok prawnomiedzynarodo-
wych regulacji bezpieczenistwa, jest kluczowym elementem wspétczesnego
porzadku prawnego. Uzycie sily przez Federacje Rosyjska (dalej: FR) prze-
ciwko Ukrainie w 2022 roku w nastepstwie czego zostata ona pozbawiona
cztonkostwa w Radzie Europy, przestata by¢ strong Europejskiej konwencji
o ochronie praw czlowieka z 1950 roku (dalej: Konwencja) i przestata
uznawaé jurysdykcje Europejskiego Trybunatu Praw Czlowieka (dalej:
ETPCz) stanowi koficowy moment w trwajacym od przynajmniej kilku-
nastu lat odejsciu FR od tegoz porzadku. To szczegdlnie wazne, albowiem
Konwencja jest jedynym efektywnym ,instrumentem konstytucyjnym”
ogélnoeuropejskiego porzadku publicznego. W zwiazku z powyzszym
zasadnym jest dokonanie krytycznej retrospekcji odnosnie do rezulta-
téw dotychczasowej wspélpracy Sadu Konstytucyjnego FR (dalej: SK FR),
z ETPCz. Problem ten jest wart uwagi, bowiem w Europie narasta kryzys
praw czlowieka i podwazanie legitymacji ETPCz'?. Teza ponizszego arty-
kutu jest twierdzenie o istnieniu dwdch okreséw w przedmiotowej kwestii
i stopniowe przejscie od wspétpracy i zyczliwego podejscia rosyjskiej judy-
katywy do dziatalnoéci orzeczniczej ETPCz do konfrontacji, ,suwerenizacji”
sadownictwa FR poprzez podwazanie przez skutecznosci orzeczeni ETPCz
oraz jego kompetencji do wskazywania §rodkéw prawnych sprzecznych
z treécig Konstytucji FR z 1993 roku'®.. Szczegélng uwage zwrécono na
przetomowe zmiany w ustawodawstwie FR, precedensowe orzeczenia SK
FR, nadto przywotano poglady rosyjskiej doktryny prawa w danej materii.

1 Dz.U.1993r., Nr 61 poz. 284.

2 Adam Wisniewski, ,Europejski Trybunal Praw Cztowieka trybunatem kon-
stytucyjnym Europy?” Prawo i Wiez, nr 4 (2020): 322.

3 Konstytucja Federacji Rosyjskiej z1993 roku, wstep Adam Bosiacki, ttum. Andrzej
Kubik (Warszawa: Wydawnictwo Sejmowe, 2000).



Rafat Czachor | Wspdtpraca Sadu Konstytucyjnego Federacji Rosyjskiej.. 83

2 | okolicznosci uzyskania przez FR cztonkostwa
w Radzie Europy i przystgpienia do Konwencji

Od powstania w 1991 roku do konica pierwszej dekady XXI wieku wiadze FR
podejmowaty kroki na rzecz zblizenia z Zachodem, m.in. poprzez wzmo-
zony udzial w obrocie prawnomiedzynarodowym oraz reformy w prawie
krajowym. W styczniu 1992 roku FR otrzymala status goscia specjalnego
w Zgromadzeniu Parlamentarnym Rady Europy, za$ formalny wniosek
o czlonkostwo w niej zostat zgtoszony w maju 1992 roku.

Przyjeta w 1993 roku konstytucja FR zawiera katalog wolnosci i praw
zgodny z miedzynarodowymi standardami oraz oddaje é6wczesna wole
dostosowania panstwa rosyjskiego do warunkéw demokratyzacji i ochrony
praw cztowieka”). Projekt tej konstytucji zostal poddany ekspertyzie
Komisji Weneckiej, co miato przyspieszy¢ akcesje FR w sktad Rady Europy.
W szczegdlnosci w art. 17 ustawy zasadniczej zagwarantowano wolnosci
i prawa zgodnie z zasadami i normami prawa miedzynarodowego, art. 55
statuuje niedopuszczalno$é ograniczenia ogélnie uznanych wolnosci i praw
niewymienionych w konstytucji, za$ art. 46 ust. 11 3 konstytucji stypuluja
prawo ochrony interesu prawnego obywateli FR przed organami sadow-
nictwa miedzynarodowego. Doktryna przyjmuje stanowisko gloszace,
iz konstytucja FR wpisuje sie we wspélczesng koncepcje demokratycz-
nego konstytucjonalizmu, u ktérego podstaw leza wartosci niezbywalnosci
i niepodzielno$ci wolnosci i praw cztowieka.

Ze ztozeniem wniosku o cztonkostwo w Radzie Europy FR wladze FR wig-
zaly istotne nadzieje o charakterze cywilizacyjno-politycznym. W styczniu
1995 roku wskazywano, ze:

przystapienie FR do Rady Europy bedzie mie¢ historyczne znaczenie.
Pojawiajg sie nowe wazne przestanki ksztattowania sie Wielkiej Europy ze
wspdlng przestrzenia prawna, spoleczng, kulturows. Przeksztalcenie Rady
Europy w organizacje ogblnoeuropejska pozwoli bronié¢ wspélnych wartosci
[...] Nasze dazenie do pelnoprawnego czlonkostwa wynika z dazenia do

4 Jerzy Kowalski, Konstytucja Federacji Rosyjskiej a rosyjska i europejska tradycja
konstytucyjna (Warszawa-Poznar: Polskie Wydawnictwo Prawnicze, 2009), 96.
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budowy w Rosji pafistwa prawa, wzmocnienia demokracji i rzeczywistego
zapewnienia praw czlowieka'!.

W lutym 1995 roku rozpatrywanie wniosku FR o cztonkostwo w Radzie
Europy zostato wstrzymane przez Zgromadzenie Parlamentarne w zwigzku
z dzialaniami zbrojnymi w Czeczenii. Wznowienie rozpatrywania wnio-
sku nastgpito w konicu wrzesnia 1995 roku. Ostatecznie 8 lutego 1996 roku
Komitet Ministréw Rady Europy na mocy rezolucji 2(96) zaprosit FR do
przystapienia do tejze organizacji. 21 lutego 1996 roku zostata przyjeta
ustawa o przystapieniu FR do Statutu Rady Europy. Cztonkiem Rady Europy
i strong Europejskiej Karty Praw Czlowieka FR zostala 28 lutego 1996 roku.
Wkrétce po wstapieniu FR do organizacji w rosyjskiej literaturze naukowej
dominowat poglad akceptujacy te decyzje, wskazujacy, iz ,EKPCz jest dla
Rosji szczegdlnie wazna ze wzgledu na dlugi okres totalitaryzmu i mozli-
woéé powrotu do przeszlosci”'®!, daje jej ,historyczna szanse na zblizenie
z pozostalg czescig Europy, mozliwo$¢é wiekszego wptywu na procesy ogél-
noeuropejskie oraz dodatkowy potencjat dokonania reform wewnetrz-
nych”). W dyskursie europejskim obecny byt poglad przeciwny, wskazujacy,
ze Rada Europy ta decyzja zachwiala swdj system wartosci, kierujac sie

,mieszankg geopolitycznego pragmatyzmu i demokratycznych nadziei”™®.

Wkrétce po przystapieniu do Rady Europy FR rozpoczela uczestnictwo
w réznych jej gremiach, a w szczegdlnosci w grupie ekspertéw oceniajacych
zgodno$¢ rosyjskiego prawodawstwa i praktyki orzeczniczej w odniesie-
niu do europejskich standardéw. Na podstawie badan grupy, w 1996 roku

5 Implementaciya reshenij Evropejskogo Suda po pravam cheloveka v rossijskoj
pravovoj sisteme: koncepcii, pravovye podhody i praktyka obespeheniya, red. Vladimir
V. Lazaryev (Institut Zakonodatelstva i sravnitelnogo pravoveddeniya: Moskva,
2020), 54.

6 Vladimir A. Kartashkin, ,Rossiya i Evropeiskaya konvenciya o zashhite prav
cheloveka i osnovnyh svobod” Moskovskiy zhurnal mezhdunarodnogo prava, nr 3
(1996): 24.

7 Mark L. Entin, , Politiko-pravovye posledstviya vstupleniya Rossii v Sovet
Evropy” Moskovskiy zhurnal mezhdunarodnogo prava, nr3 (1996): 110; Anatoliy Kovler,

»Russia: European Convention on Human Rights in Russia: Fifteen years after”,
[w:] The Impact of the ECHR on Democratic Change in Central and Eastern Europe:
Judicial Perspectives, red. Iulia Motoc, Ineta Ziemele (Cambridge: Cambridge Uni-
versity Press, 2016), 351.

8 Jean Pierre Massias, Russia and the Council of Europe: Ten Years Wasted (Paris:
Institut Francais des Relations Internationales, 2007), 6.
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Zgromadzenie Parlamentarne Rady Europy przyjelo rezolucje zawierajaca
rekomendacje dla wiadz FR™. Ogélne rekomendacje zawieraty m.in.:

a. rezygnacje z uzywania w zakresie polityki zagranicznej koncepcji
,bliskiej zagranicy” i postugiwania sie koncepcja stref wpltywéw
geopolitycznych;

b. dokonanie gtebokiej reformy systemu prawa w taki sposéb, by byto
zgodne ze standardami Rady Europy;

c. skrupulatne przestrzeganie zobowigzan prawnomiedzynarodowych,
w szczegblnosci odnosnie do konfliktéw zbrojnych na wiasnym
terytorium.

Szczegbtowe rekomendacje dotyczyly m.in.:

a. przyjecia nowych kodekséw: karnego, postepowania karnego i kar-
nego wykonawczego, ustaw o prokuraturze, regulujacych wolnosé
stowa, zgromadzen i wyznania, rzeczniku praw obywatelskich;

b. pociagniecia do odpowiedzialnosci karnej oséb odpowiedzialnych
za tamanie praw cztowieka w Czeczenii;

c. ratyfikacji w ciggu roku Konwencji i protokotéw do niej, w tym
protokoly nr 6 dotyczacego kary §mierci;

d. przystapienie w ciggu roku do: Europejskiej konwencji o zakazie
stosowania tortur oraz innego okrutnego, nieludzkiego lub ponizaja-
cego traktowania i karania, Konwencji ramowej o ochronie mniejszo-
$ci narodowych, Europejskiej Karty Samorzadu Terytorialnego oraz
Europejskiej karty jezykéw regionalnych lub mniejszosciowych™ ..

9 The Compatibility of Russia Federation Law with the Requirements of the
European Convention on Human Rights, Res 8470/193(1996).
10 Tbidem.
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3

Lata 1998-2010: zyczliwa wspdtpraca
SKFRzETPCz

Pelnowarto$ciowym czlonkiem Rady Europy FR zostata w zwigzku z przy-
jeciem 30 marca 1998 roku ustawy o ratyfikacji Konwencji i protokotéw
dodatkowych do niej™"l. FR ratyfikowata Konwencje o ochronie praw czto-
wieka i podstawowych wolnosci, uznajac od 5 maja 1998 roku jurysdykcje
ETPCz w przedmiocie wyktadni i stosowania tejze konwencji w przypadku
naruszenia jej przepiséw przez FR. Pojawily sie przestanki do odwotywa-
nia sie do Konwencji w celu zapewnienia skutecznosci jej przepiséw oraz
przepiséw towarzyszacych jej protokotéw i wykonywania orzeczen ETPCz.

Okres trwajacy do koinca pierwszej dekady XXI wieku przyjelo sie
ocenia¢ jako czas wzmacniania pozytywnego stosunku do Konwencji
i ETPCz"?). Rosyjskie sady uznawaty i nie podwazaty obligatoryjnosci
orzeczeni ETPCz""*]. Ksztaltowat sie konstytucyjny model relacji pomie-
dzy prawem krajowym a zobowigzaniami wynikajacymi z Konwencji
w oparciu o zasade priorytetu tej ostatniej, co potwierdzata linia orzecz-
nicza SK FR"*., W latach 1998-2010 wielokrotnie odwotywat sie on nie
tylko do postanowient Konwencji, lecz takze m.in. Powszechnej deklaracji
praw czlowieka, Miedzynarodowego paktu praw obywatelskich i poli-
tycznych i innych przyjetych przez FR zobowigza miedzynarodowych™.,
Od poczatku swojej dziatalnosci SK FR aktywnie uczestniczyt w zapew-
nieniu skuteczno$ci norm prawnomiedzynarodowych w dziatalnosci
sadownictwa rosyjskiego w szczegdlnosci poprzez dostosowanie prawa

11 W1998r. FR ratyfikowata protokoty nri, 2, 4,7, 9, 10 (obecnie nieobowigzuje)
i11. Podpisane nieratyfikowane przez FR sg protokoty nr 6, 121 14.

12 M.in. Sergei Marochkin, ,,ECtHR and the Russian Constitutional Court: duet
or duel”, [w:] Russia and the European Court of Human Rights The Strasbourg Effect,
red. Lauri Milksoo, Wolfgang Benedek (Cambridge: Cambridge University Press
2017), 93-124.

13 QOrzeczenie Plenum Sadu Najwyzszego FR z 10.10.2003 r. N5, Byulleten Verho-
vnogo Suda RF, nr 12 (2003), 11-15.

14 Implementaciya reshenij, 199-200.

15 M.in. orzeczenie SK FR z dn. 2.02.1996 r., N4-P. https://www.garant.ru/
products/ipo/prime/doc/1205319/ [dostep: 6.03.2022]; Orzeczenie SK FR z dn.
25.01.2001 ., N1-P https://base.garant.ru/12121969/?ysclid=lotbpyxgkh [dostep:
6.03.2022]; Orzeczenie SK FR z dn. 5.02.2007 r., N2-P https://base.garant.
ru/12151912/ [dostep: 6.03.2022].
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krajowego do przepiséw Konwencji**. Tym samym jednym z celéw rosyj-
skiego sadownictwa konstytucyjnego byto zapewnienie mozliwosci stoso-
wania aktéw miedzynarodowego prawa praw czlowieka i ich wykonalnosci.
SK FR konsekwentnie uzasadniat priorytet norm Konwencji nad normami
prawa krajowego, dokonywal wyktadni prawa krajowego w odniesieniu
do aksjologii Konwencji, a tym samym konstytucjonalizowat standardy
ETPCz""). W rosyjskiej praktyce orzeczniczej oraz w doktrynie powszech-
nym pogladem bylo przekonanie o pozytywnym znaczeniu Konwencji.
Nie podnoszono mozliwos$ci zaistnienia konfliktu w stanowiskach ETPCz
i sadéw krajowych. SK FR sklonny byl nie wyrazaé bezposrednio stanowi-
ska odmiennego od ETPCz. Ponadto przez diugi czas nie podejmowano pro-
blemu stosunku tegoz sadu do Konwencji i zwigzania jej tresciag. W lutym
2010 roku SK FR stwierdzil, ze w przedmiotowej kwestii winien dziata¢ na
podstawie art. 74 ustawy federalnej o sadzie konstytucyjnym®, zgodnie
z ktérym tres$¢ i znaczenie aktu prawnego rozpatrywane jest w odniesieniu
dojego miejsca w systemie Zrédet prawa, w tym do miejsca miedzynarodo-
wych uméw FR, ktére stanowia czeéé jej porzadku prawnego (art. 15 ust. 4
konstytucji FR). Do 2010 roku SK FR do przepiséw Konwencji odwotywat
sie gtéwnie w zwigzku z problemami jej stosowania, a nie podwazajac
obowigzek wykonywania orzeczenn ETPCz.

Istotnym wydarzeniem byto przyjecie przez ETPCz w styczniu 2009
roku orzeczenia pilotazowego w sprawie Burdow przeciwko Rosji (nr 2)"*,
w ktérym na podstawie prawie 200 orzeczen sagdéw rosyjskich w podob-
nych sprawach ETPCz stwierdzit brak w FR wtasciwego mechanizmu
kontroli wykonywania wyrokéw krajowych sadéw powszechnych oraz
systemowy problem ich niewykonywania. Rosyjski prawodawca doko-
nal nowelizacji aktéw prawnych zgodnie z orzeczeniem ETPCz, jednak
wspélpraca rosyjskiej judykatywy z ETPCz stopniowo ustepowata miejsca
narastajacej niecheci ze strony wiadz FR. Trend ten w pelni wpisywat si¢

w realizowana przez wladze FR doktryne ,,suwerennej demokracji”*°!.

16 Implementaciya reshenij, 204.

17 W oprécz wyzej wymienionych: Orzeczenie SK FR z 26.02.2010 r., N4-P
https://www.garant.ru/products/ipo/prime/doc/12073661/ [dostep: 6.03.2022].

18 Federalna ustawa konstytucyjna N1-FKZ z dn. 21 lipca 1994 r. https://base.
garant.ru/10101207/ [dostep: 1.03.2022]

19 Burdov v. Russia (no. 2), 33509/04.

20 Rafat Czachor, ,«Suwerenna demokracja»: geneza, tre$é, krytyka wspét-
czesnej rosyjskiej myséli polityczno-prawnej” Studia nad Autorytaryzmem i Totali-
taryzmem, nr 3 (2020): 47-69.
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4

Lata 2010-2022: narastajqgca konfrontacja
pomiedzy SK FR a ETPCz

Od roku 2010 trwato pogorszenie stosunkéw pomiedzy FR a Rada Europy
(w tym ETPCz) jest wynikiem proceséw. Ponizej odnotowane zostang
gléwne zdarzenia prawne wplywajace na ograniczenie wspétpracy FR
z ETPCz, lecz nalezy pamietaé o ich politycznym kontekscie. W szczegdl-
nosci znaczenie miata aneksja Krymu i faktyczna okupacja wschodnich
obwodéw Ukrainy rozpoczeta w 2014 roku, wskazywana jako moment, po
ktérym nie byto mozliwosci odwrotu'®”). Pociagneta ona za sobg uchwate
Zgromadzenia Parlamentarnego Rady Europy, ktére zawiesilo delegacje
FR w prawach czlonka'®”. W odpowiedzi FR przestata wplacaé sktadki
czlonkowskie, co z kolei spowodowalo okreslone trudnosci finansowe
Rady Europy. Ponadto ETPCz wydawat orzeczenia odnosénie do przypad-
kéw tamania praw cztowieka w trakcie wojny czeczenskiej i tzw. operacji
antyterrorystycznych na Kaukazie Pétnocnym, co réwniez spotykato sie
z nieprzychylnymi reakcjami w FR.

Bezposrednio w kwestii wspélpracy SK FR z ETPCz wskazaé nalezy, iz
od 2010 w FR zaczeto poddawaé w watpliwo$é koniecznosé bezwzglednego
wykonywania orzeczefr ETPCz, a w szczeg6lnosci dostosowywania rosyj-
skiego prawodawstwa do standardéw Rady Europy. Stanowisko wladz FR
wzgledem ETPCz zaostrzaty kolejne wyroki zapadajace w sprawach, ktére
niekiedy nie dotyczyty FR bezposrednio:

a. Kononow przeciwko Lotwie z 17 maja 2010 roku’®®!, w ktérym ETPCz
uznal, ze Lotwa miata prawo skazaé radzieckiego partyzanta Wasilija
Kononowa za $§mier¢ cywili w czasie II wojny §wiatowej. Wyrok ten,
choé¢ bezposrednio nie dotyczy! FR spowodowat w niej duzy rezonans

21 Petra Roter, ,Russia in the Council of Europe: Participation a la carte”,
[w:] Russia and the European Court of Human Rights: The Strasbourg Effect, red. Lauri
Milksoo, Wolfgang Benedek (Cambridge: Cambridge University Press, 2017), 47.

22 Resolution 1990 (2014) of the Parliamentary Assembly of the Council of
Europe. Reconsideration on substantive grounds of the previously ratified cre-
dentials of the Russian delegation. http://assembly.coe.int/nw/xml/XRef/Xref-

-XML2HTML-en.asp?fileid=20882&lang=en [dostep: 6.03.2022].

23 Kononov v. Latvia, 36376/04. https://hudoc.echr.coe.int/eng?i=001-98669

[dostep: 6.03.2022].
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spoleczny i glosy, ze ,radziecki partyzant zostat w swym statusie

zréwnany z nazistowskimi zbrodniarzami”®*..

b. Cataniinniprzeciwko MotdawiiiRosji z 19 pazdziernika 2012 roku**,
w ktérym ETPCz uznal odpowiedzialno$¢ Rosji za zakaz uzywania
alfabetu taciiiskiego w rumunskojezycznych (motdawskojezycz-
nych) szkotach i warunki odbywania kary pozbawienia wolno$ci
na terytorium nieuznanego podmiotu (tzw. parapanistwa), jakim
jest Naddniestrze.

c. Markin przeciwko Rosji z 7 pazdziernika 2010 roku'**, w ktérym
ETPCz wydal wyrok w sprawie Konstantina Markina, oficera Sit
Zbrojnych FR.K. Markin chcial skorzystaé z 3-letniego urlopu wycho-
wawczego, co nie zostalo mu umozliwione ze wzgledu na przepis
stanowiacy, ze z tego typu urlopu w przypadku Sit Zbrojnych FR
korzysta¢ moga jedynie kobiety. Po wyczerpaniu krajowej $ciezki
(Sad Konstytucyjny FR odméwit skargi konstytucyjnej), Markin
skierowat skarge do ETPCz, powotujac sie na art. 14 w zwiazku z art. 8
Konwencji. ETPCz zgodzit si¢ ze stanowiskiem, ze Markin do§wiad-
czyt dyskryminacji, ,genderowych uprzedzeri” i nie znalazt,, rozum-
nych i obiektywnych” argumentéw, by mezczyZni stuzacy w armii
nie mogli korzystaé z urlopu wychowawczego. Sprawa ta po raz
pierwszy sprowokowata rozpatrzenie przez SK FR mozliwosci kolizji
stanowisk organéw sadownictwa krajowego i miedzynarodowego.
Weczeéniej SK FR podkreslat jednomys$lnosé pozycji i ewentualnie
koniecznoé¢ dostosowania sie do pozycji ETPCz"*"..

d. Anczugow i Gtadkow przeciwko Rosji z 4 lipca 2013 roku™®!, w kté-
rym ETPCz poddat krytyce tres¢ art. 32 Konstytucji FR i uznat, ze
pozbawienie czynnego prawa wyborczego wszystkich oséb odbywa-
jacych kare pozbawienia wolnosci jest sprzeczne z art. 3 Protokotu 1
do Konwengji i nie spetnia warunku proporcjonalnoéci kary. ETPCz

[26]

24 Anastasiia Kirilenko, Resheniya Njurnberga - pod somnenie?. https://www.
svoboda.org/a/1735679.html [dostep: 6.03.2022].

25  Catan and Others v. the Republic of Moldova and Russia, 43370/04, 18454/06,
8252/05. https://hudoc.echr.coe.int/fre?i=002-7212 [dostep: 6.03.2022].

26 Konstantin Markin v. Russia, 30078/06. https://hudoc.echr.coe.int/fre?i=002-
1091 [dostep: 6.03.2022].

27 Por.: Anatoliy I. Kovler, ,Sootnoshenie evropeyskogo konvencionnogo i nacio-
nal’'nogo konstitucionnogo prava - obostrienie problemy (prichiny i sledstviya)”
Rossijskij jezhegodnik Evropejskoj konvencii po pravam cheloveka, nr 1 (2015): 19-65.

28 Anchugov and Gladkov v. Russia, 11157/04 15162/05. https://hudoc.echr.coe.
int/fre?i=001-122260 [dostep: 6.03.2022].
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orzek}, iz niezbedne jest dokonanie takich zmian w rosyjskim prawo-
dawstwie, ktére umozliwig osobom odbywajacym kare pozbawienia
wolnoéci korzystanie z prawa wyborczego*®..

e. Jukos przeciwko Rosji z 31lipca 2014 roku®”, w ktérym ETPCz uznat
naruszenie przez wladze FR prawa wtasnosci i art. 1 protokotu nr
1do Konwencji i nakazal wyptate odszkodowania o réwnowartosci
przekraczajacej kwote 1,8 mld euro.

Ogodtem w powyzszych sprawach SK FR konstatowat, ze krajowe sadow-
nictwo konstytucyjne stalo si¢ przedmiotem kontroli ze strony ETPCz, na
co wiadze FR nie wyrazaly zgody. Ponadto wskazywano, ze w poszcze-
gblnych sprawach ETPCz istotnie narusza interes prawny FR, co winno
spotka¢ sie z wlasciwa reakcja.

5

W kontekscie zglaszanej przez wtadze FR kolizji intereséw z oméwionymi
wyzej wyrokami ETPCz rosyjska judykatywa i doktryna podniosta zagad-
nienie obligatoryjnosci wykonania aktéw ETPCz w perspektywie hierarchii
norm prawa krajowego i miedzynarodowego. Wczes$niej zagadnienie cha-
rakteru prawnego orzeczen sadéw miedzynarodowych w zakresie praw
czlowieka nie bylo przedmiotem wzmozonej uwagi, za§ konstytucyjny
model implementacji przepiséw Konwencji dotyczyt wytacznie kwestii
zgodnosci aktéw prawnych i opieral si¢ na prymacie standardéw europej-
skich wzgledem ustawodawstwa krajowego. Stanowisko SK FR opierato sie
na zapewnieniu réwnoczesnego stosowania przepiséw Konwencji i krajo-
wych, badz wyktadni prawa krajowego w zgodzie z tresciag Konwencji®®!..
W obliczu konfrontacji SK FR z ETPCz pod umownym hastem ,,suwereni-
zacji” rosyjskiego sadownictwa zostato wydanych kilka istotnych wyrokéw
SK FR, dwukrotnie nowelizowano ustawe o SK FR (4 czerwca 2014 roku i 14

Reakcja SK FR na sporne orzeczenia ETPCz

29 Nota bene zbiezne w czeéci faktycznej i merytorycznej orzeczenie ETPCz
w sprawie Hirst przeciwko Zjednoczonemu Krélestwu spowodowato glosy
o0 potrzebie wyjscia przez nie spod jurysdykcji ETPCz. Wisniewski, 337.

30 OAO Neftyanaya Kompaniya Yukos v. Russia, 14902/04. https://hudoc.echr.
coe.int/fre?i=001-145730 [dostep: 6.03.2022)].

31 Implementaciya reshenij, 215.
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grudnia 2015 roku), raz konstytucje FR*?. Ogétem ich tres¢ nadaje SK FR
role ostatniej instancji, ktéra ma na celu ochrone ,narodowej tozsamosci
konstytucyjnej”®* i okreslaé ,stopier gotowosci”** rosyjskiego porzadku
prawnego do recepcji poszczegélnych norm prawa miedzynarodowego!**.

Precedens w tym zakresie stanowito orzeczenie SK FR z 6 grudnia
2013 roku’®®), odnoszace sie do sprawy Markowa, w ktérym dopuszczono
mozliwo$¢ zaistnienia kolizji krajowych i konwencyjnych standardéw
ochrony praw czlowieka i wskazano konieczno$¢ ,szczegélnego podejécia”
w przedmiocie wykonania wyrokéw ETPCz bedacych zrédiem przedmio-
towych kolizji. Sad zaznaczyl, ze w przypadku koniecznosci rewizji orze-
czenia sadu krajowego na podstawie zapadtego wyroku ETPCz niezbedne
jest zwrdcenie sie do SK FR, ktéry kompetentny jest w kwestii okreslenia
konstytucyjnych sposobéw jego wykonania. Tym samym wykluczono moz-
liwo$¢é decydowania sadéw powszechnych w przedmiocie kolizji krajowych
i europejskich unormowan praw czlowieka. Powyzsze orzeczenie stato sie
podstawg uchwalonej 4 czerwca 2014 roku, odnoszacej mozliwosci stoso-
wania aktéw ETPCz, ktére kolidowatyby z prawem krajowym, nowelizacji
ustawy federalnej o SK FR®”., Sad ten uzyskal prawo kontroli, w trybie
abstrakcyjnym i konkretnym, konstytucyjnosci przepiséw prawa, ktérych
stosowanie zostaloby uznane przez ETPCz jako niezgodne z Konwencja.
Uwzgledniajac 6wczesng sytuacje polityczng odnotowa¢é nalezy, iz SK FR
podkreslit nie tylko nadrzednosé konstytucji wzgledem Konwencji, ale
takze swoja nadrzedng role w procesie wyktadni podstawowych praw
i wolno$ci obywateli FR. Jednoczeénie sad ten nie podniést kwestii ewen-
tualnego wycofania sie z Konwencji i nieuznawania jurysdykcji ETPCz,

32 Federalna ustawa konstytucyjna z 4.06.2014 r., N9-FKZ. https://base.garant.
ru/70669668/ [dostep: 6.03.2022]; Federalna ustawa konstytucyjna z 14.12.2015 1.
N7-FKZ. https://base.garant.ru/71278766/ [dostep: 6.03.2022].

33 Tak w orzeczeniu SK FR z dn. 19.04.2016 r. N12-P. https://www.garant.ru/
products/ipo/prime/doc/71282182/ [dostep: 12.03.2022).

34 Tak w orzeczeniu SK FR z dn. 14.07.2015 r. N21-P. https://www.garant.ru/
products/ipo/prime/doc/71033584/ [dostep: 12.03.2022)].

35 Grigoriy Vaypan, ,Trudno byt’ bogom: Konstitucionnyi Sud Rossii i ego
pervoe delo o vozmozhnosti ispolneniya postanovleniya Evropejskogo Suda po
pravam cheloveka” Sravnitelnoe konstitucionne obozrenie, nr 4 (2016): 108.

36  QOrzeczenie SKFRz dn. 6.12.2013 r. N27-P. https://www.garant.ru/products/
ipo/prime/doc/70428892/ [dostep: 12.03.2022].

37 Federalna ustawa konstytucyjna z dn. 4.06.2014 r. N9-FKZ. https://base.
garant.ru/70669668/ [dostep: 12.03.2022].
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opowiadajac sie za dalszym uczestnictwem w tworzeniu zréwnowazonej
europejskiej praktyki w przedmiocie ochrony praw i wolnosci.

Z kolei orzeczenie SK FR z 14 lipca 2015 roku'®® odno$nie do sprawy
Anczugow i Gladkow przeciwko Rosji zawieralo wnioski dotyczace kon-
stytucyjnego mechanizmu wykonywania aktéw ETPCz i uzasadnienie ich
niewykonywania w wyjatkowych sytuacjach, ,gdy takie odstepstwo jest
jedynym mozliwym $rodkiem unikniecia naruszenia podstawowych zasad
i norm Konstytucji FR”. Orzeczenie to zostalo przyjete w trybie kontroli
abstrakcyjnej, na wniosek grupy deputowanych Dumy Paristwowej, ktérzy
wnioskowali o stwierdzenie niekonstytucyjnosci: art. 1 ustawy federalnej
o ratyfikacji Konwencji o ochronie praw czlowieka i podstawowych wol-
nosci i protokotéw do niej; art. 32 ust. 11 2 ustawy federalnej o umowach
miedzynarodowych FR oraz innych przepiséw prawa procesowego admi-
nistracyjnego, cywilnego i karnego, tj. przepiséw konkretyzujacych skutki
prawne przystapienia FR do Konwencji oraz orzeczen ETPCz jako organu
utworzonego na podstawie Konwencji. O ile w orzeczeniu z 6 grudnia 2013
roku SK FR stwierdzat, ze ,w ramach swoich kompetencji okresla mozliwe
konstytucyjne $rodki wykonania orzeczert ETPCz”, to w orzeczeniu z 14
lipca 2015 roku stwierdzit on, ze w przypadku kolizji norm konstytucyjnych
z orzeczeniem ETPCz te ostatnie ,nie moga by¢ wykonane”. Mozliwo$é
kontroli wykonalnosci orzeczert ETPCz wprowadzono w odniesieniu do
normatywnej wyktadni konstytucji przez SK FR. Dotychczasowa zdol-
noéc¢ skargowa sadéw powszechnych i arbitrazowych rozciggnieto na
Ministerstwo Sprawiedliwosci FR, Prezydenta FR i Gabinet Ministréw
FR™), Taka kompetencja SK FR okreslona zostata mianem ,prawa na sprze-
ciw” i ,mechanizmu powstrzymywania” ekspansji europejskich standar-
déw ochrony praw cztowieka w prawie krajowym FR™“?. Sad zaakcentowal,
ze taka swoista kolizja orzeczenia ETPCz z prawodawstwem krajowym
nie powinna by¢ rozpatrywana pod katem realizacji zobowigzan pafistwa
wynikajacych z przystapienia do Konwencji, lecz pod katem ustalenia tresci
aktéw prawnych w celu ich jednoczesnego stosowania. SK FR sformutowat
trzy materialne kryteria, ktére wg niego moga by¢ wykorzystane w celu
stwierdzenia zaistnienia kolizji:

38 Orzeczenie SKFR z dn. 14.07.2015r. N21-P. https://www.garant.ru/products/
ipo/prime/doc/71033584/ [dostep: 12.03.2022].

39 Tbidem.

40 Implementaciya reshenij, 219.
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a. naruszenie przez orzeczenie ETPCz podstawowych zasad i norm
konstytucji FR;

b. sprzeczno$¢ orzeczenia z prawnomiedzynarodowymi zobowigza-
niami FR;

c. wyzszy poziom ochrony praw i wolnosci jednostki przez konstytucje
FR niz orzeczenie ETPCz.

W przedmiotowym orzeczeniu SK FR podkreslil, ze od zasady zwierzch-
noéci konstytucji nie ma odstepstw oraz potwierdzil swoje prawo do
decydowania o wykonalnosci wyroku organu sagdownictwa miedzynaro-
dowego w zakresie praw czlowieka. Podniést réwniez kwestie ewolucyjnej
wykladni, wskazujac, ze

jesli ETPCz w toku wyktadni Konwencji nadaje uzytym w niej pojeciom inne
niz ich zwyczajowe znaczenie lub dokonuje wyktadni wbrew przedmiotowi
icelowi Konwencji, to paristwo, wobec ktérego toczylo sie postepowanie, ma
prawo odméwi¢ wykonania orzeczenia jako wykraczajacego poza obowigzki
dobrowolnie przez nie przyjete w momencie ratyfikacji Konwencji*'.

Zatem SK FR uznal, ze niektdre orzeczenia ETPCz moga mieé charakter
ultra vires, natomiast nie wyjasnit, jaki posiada tytut do oceny zgodno-
Sci orzecznictwa sadu miedzynarodowego z prawem miedzynarodowym.
Powyzsze zostalo nastepnie unormowane ustawg z 14 grudnia 2015 roku
nr 7-FKZ nowelizujaca ustawe o SK FR*?., Stanowi ona, ze w przypadku
powziecia przez organy watpliwosci odnoénie do zgodnosci orzeczenia
organu sagdownictwa miedzynarodowego w zakresie ochrony wolnosci
i praw czlowieka z przepisami konstytucji FR, wniosek o stwierdzenie kon-
stytucyjnosci kierowany jest do SK FR (art. 104 ustawy o SK FR). Po przepro-
wadzonym postepowaniu orzeka on, ze a) wykonanie danego orzeczenia
jest mozliwe w catosci lub czesci, b) wykonanie danego wyroku jest nie-
mozliwe w cato$ci lub czesci.

SK FR swoja pozycje w kwestii mozliwo$ci wykonania wyroku ETPCz
z 4lipca 2013 roku w sprawie Anczugow i Gladkow przeciw Rosji rozwinat

41 QOrzeczenie SK FR z dn. 14.07.2015 r. N21-P. https://www.garant.ru/products/
ipo/prime/doc/71033584/ [dostep: 12.03.2022].

42 Federalna ustawa konstytucyjna z 14.12.2015 r. N7-FKZ. https://base.garant.
ru/71278766/ [dostep: 12.03.2022 1.].
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w orzeczeniu z 19 kwietnia 2016 roku'**!. Stwierdzono w nim, ze wykona-
nie orzeczenia ETPCz jest niemozliwe w zwigzku z kolizjg z przepisem
art. 32 ust. 3 Konstytucji FR oraz nie zgodzil sie z teza ETPCz, Zze obowia-
zek taki wynika z przepisu art. 3 Protokotu 1 do Konwencji. Wskazano, ze
FR w momencie ratyfikacji Konwencji nie wyrazita zgody na obowigzek
zmiany przepiséw konstytucyjnych w przypadku stwierdzenia przez
ETPCz kolizji. SK FR wyrazit stanowisko, ze nie moze zgodzi¢ sie na ewo-
lucyjng wyktadnie art. 3 protokotu 1 do Konwencji w zwigzku z faktem, ze
przy ratyfikacji tych aktéw przedmiotom ochrony nadawano znaczenie
odmienne od pézniejszego oraz brakiem jednomyslnosci cztonkéw Rady
Europy w tym zakresiel**],

Odnosnie do wyroku ETPCz w sprawie Jukos przeciwko Rosji z 31 lipca
2014 roku podkreélié nalezy, ze w orzeczeniu z 17 stycznia 2017 roku'**! SK
FR nie tylko odméwit jego wykonania, ale tez pokrycia kosztéw sadowych.
Uznal on, ze mozliwa jest wyplata odszkodowania, lecz nie ze Skarbu
Paiistwa, a tylko w przypadku, gdy ujawnione zostang dotychczas nieznane
organom judykatywy aktywa Jukosu i zaspokojone zostang roszczenia
wierzycieli (w tym paristwa)™*!. SK FR uzasadnial to tym, ze Jukos celowo
i uporczywie uchylat sie od obowigzkéw podatkowych, a wyplata odszko-
dowania w tych okoliczno$ciach bytaby sprzeczna z zasadami ,,réwnosci
i sprawiedliwo$ci w stosunkach podatkowych”.

Kolejnym doniostym krokiem na kolizyjnym kursie nie tylko pomiedzy
SKFRiETPCz a szerzej pomiedzy FR i spoteczno$cig miedzynarodowa byta
nowelizacja konstytucji FR dokonana w lipcu 2020 roku. M.in. potwier-
dzita ona zwierzchnio$¢ ustawy zasadniczej wzgledem zobowigzan praw-
nomiedzynarodowych. SK FR zyskatl konstytucyjne prawo stwierdzania
konstytucyjnoéci orzeczenr sadéw miedzynarodowych oraz aktéw praw-
nych jakichkolwiek organizacji miedzynarodowych, jesli kdcityby sie
z podstawami porzadku publicznego'*”..

43 QOrzeczenie SKFR z dn. 19.04.2016 r. N12-P. https://www.garant.ru/products/
ipo/prime/doc/71282182/ [dostep: 12.03.2022].

44 Ibidem.

45 QOrzeczenie SKFR z dn. 19.01.2017 . N1-P. https://www.garant.ru/products/
ipo/prime/doc/71489998/ [dostep: 14.03.2022].

46 Ibidem.

47 Rafal Czachor, ,Reforma konstytucyjna w Federacji Rosyjskiej w 2020 roku”
Przeglad Prawa Konstytucyjnego, nr 3 (2021): 261-276.
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Problem miejsca Konwencji i orzecznictwa
ETPCz w systemie zrédet prawa FR

Zagadnienie wykonalno$ci orzeczen organéw sadownictwa miedzynaro-
dowego w sytuacji mozliwej ich niezgodnosci z konstytucja pozwanego
panstwa jest stosunkowo dobrze znane europejskiej judykatywie i dok-
trynie prawa. Ustawa zasadnicza FR wprost nie okresla hierarchii Zrédet
prawa, aczkolwiek dominuje stanowisko, iz ratyfikowane umowy miedzy-
narodowe zajmuja miejsce po konstytucji i przed federalnymi ustawami
konstytucyjnymi*®.,

Z przepisu art. 15 ust. 4 konstytucji FR wynika, ze umowy miedzynaro-
dowe, ktérych strona jest FR, stanowig cze$¢ jej systemu prawnego, a nadto
wynika priorytet norm zobowigzan prawnomiedzynarodowych nad pra-
wem krajowym. Tym samym stworzone zostaty konstytucyjne podstawy
zabezpieczajace skuteczno$é przyjetych przez FR uméw miedzynarodo-
wych, szczegdlnie zwigzanych z ochrong wolnosci i praw jednostki. Inaczej
ma sie rzecz z powszechnie uznanymi obowigzujacymi zasadami i nor-
mami prawa miedzynarodowego - nie s3 one wymienione w przytoczonym
powyzej artykule. Uczestnictwo FR w organizacjach miedzypanistwowych
i przekazanie ich czesci kompetencji unormowane jest w art. 79 konsty-
tucji FR. Granice mozliwosci ich przekazania stanowi ograniczenie praw
i wolnosci czlowieka i obywatela oraz niezgodno$¢ z podstawami ustroju
paristwa (okre$lonymi w rozdziale I konstytucji FR). Z kolei art. 17 ust. 1
konstytucji FR statuuje, ze podstawowe prawa uznawane i gwarantowane
sa ,zgodnie z ogblnie uznanymi zasadami i normami prawa miedzynarodo-
wego” i zgodnie z konstytucjg FR. Art. 55 ust. 1 glosi, ze ,fakt wymienienia
w konstytucji FR podstawowych praw i wolnoéci nie powinien by¢ inter-
pretowany jako negowanie lub umniejszanie innych ogélnie uznanych
praw i wolnoéci cztowieka i obywatela”.

Z powyzszego nie wynika jednoznacznie, jaki walor prawny w FR posia-
dajg orzeczenia ETPCz. Zobowigzania wynikajace z Konwencji jako prawa
traktatowego majg charakter podkonstytucyjny. Mozliwe jest potrakto-
wanie tychze zobowigzan - podobnie jak i obowigzkéw wynikajacych
z Powszechnej deklaracji praw cztowieka - jako wynikajacych z ,ogélnie
uznanych zasad i norm prawa miedzynarodowego”. Wéwczas zastosowanie

48 Szerzej: Magdalena Miciniska-Bojarek, ,,Status uméw miedzynarodowych
w rosyjskim prawie konstytucyjnym” Przeglgd Prawa Konstytucyjnego, nrs (2016): 229.
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znalaztby przepis art. 17 konstytucji FR stanowiacy, ze ,uznaje sie i gwaran-
tuje prawa i wolnosci cztowieka i obywatela zgodnie z ogdlnie przyjetymi
zasadami i normami prawa miedzynarodowego oraz konstytucja’. Z jednej
strony zabieg takie niewiele zmienia, albowiem miejsce ogdlnie przyjetych
zasad i norm prawa miedzynarodowego w systemie Zrédet prawa FR nie
jest jasno okreslone. Z drugiej jednak przyjecie pogladu, ze art. 17 zobo-
wiazuje FR do bezwarunkowego poszanowania praw i wolnosci czlowieka
jako ogdlnie przyjeta zasade prawa miedzynarodowego nakazywatoby
bezwarunkowo wykonywaé obowigzki konwencyjne i orzeczenia ETPCz*".,

Rosyjska nauka prawa nie wyksztalcita jednoznacznego stanowiska
w przedmiocie uznania orzeczenia ETPCz za prawotwérczy precedens'*.
Odrzuca ona jednak mozliwo$¢ przyjecia a priori, ze orzeczenia ETPCz
automatycznie zyskuja walor réwny ogdlnie uznanym normom prawa
miedzynarodowego w zakresie praw cztowieka. Z konstytucji FR jasno
wynika, ze prawa i wolnoéci czlowieka moga by¢ ograniczone jedynie
w szczegblnych okoliczno$ciach i moze by¢ to uczynione w celu ochrony
dobra wspélnego oraz praw i wolnosci innych jednostek (art. 55 ust. 3).
Z powyzszym przepisem wigzaé nalezy przepis art. 79, stanowiacy, ze
ograniczenie praw i wolnoéci moze dotyczy¢ réwniez tych, ktére wynikaja
z przyjetych przez FR zobowigzan prawnomiedzynarodowych. W swie-
tle powyzszego rosyjska doktryna znajduje uzasadnienie dla okreélenia
w prawie krajowym granic zwigzania sie orzecznictwem sadéw miedzy-
narodowych. Nawet w takich okolicznosciach niektérzy badacze twierdza,
ze trwa dialog organéw judykatywy, a stosunki pomiedzy SK FR a ETPCz
nie s3 na kursie kolizyjnym™".

A contrario, wskaza¢ nalezy, ze Konstytucja FR w art. 120 statuuje nie-
zalezno$¢ sedzidéw i ich podleglosé wyltacznie konstytucji. Jednoczesnie jej
art. 15 zobowigzuje sedziéw do poszanowania ogélnie uznanych zasad i norm
prawa miedzynarodowego i miedzynarodowych zobowiazan FR. Ustawa
federalna ,,0 umowach miedzynarodowych” z 15 lipca 1995 roku stanowi, ze
przyjete przez FR umowy miedzynarodowe sa czescig jej porzadku prawnego
(art.s), aich postanowienia sg stosowane bezposrednio, a gdy nie jest to moz-
liwe - przyjmowane jest odpowiednie ustawodawstwo. Odmowa wykonania

49 Tak: Aleksandr Blankenagel, Iliya Levin, ,V principia nielzia, no mozhno!..
Konstutcionnyi Sud Rossii i delo ob obyazatelnosti reshenij Evropejskogo Suda po
pravam cheloveka” Sravnitelnoe konstitucionne obozrenie, nr 5 (2015): 154-155.

50  Implementaciya reshenij, 35-36.

51 Konstantin V. Aranovsky, ,Uslovia soglasovaniya praktiki mezhdunarodnogo
i konstitucionnogo pravosudiya” Zhurnal konstitucionnogo pravosudia, nr 3 (2013): 7.
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wyrokéw ETPCz moze by¢ réwniez rozpatrywana jako naruszenie kon-
stytucyjnego prawa do sagdowej ochrony unormowanej art. 46 konstytucji
FR. Stanowisko to prowadzi do wniosku, ze wtadze FR zwigzane sg orzecznic-
twem sadéw miedzynarodowych, aargumentacja SK FR w tej kwestii btedna'®?.

W rosyjskiej doktrynie popularny jest uwarunkowany politycznie poglad
zgodny ze stanowiskiem SK FR, ze przyjecie nadmiernie przychylnej prawu
miedzynarodowemu pozycji grozi interesom panstwa i jego suwerennosci,
albowiem miedzynarodowe standardy moga by¢ wykorzystywane w celach
podwazania systemu prawa i wiadzy publicznej®*.. Prezes SK FR Wiadimir
Zorkin od 2010 roku zglaszal tezeg, iz sedziowie ETPCz przejawiaja tenden-
cje do coraz szerszego interpretowania przepiséw Konwencji, odchodza od
weczeéniej przyjetej linii orzeczniczej, ,reinterpretujac” wlasne wyroki oraz
odwotujg sie do konstrukeji , konsensusu europejskiego”, zgodnie z ktérym,
jesli pewne zagadnienie bylto juz w okreslony sposéb rozwigzane przez
wiekszo$¢é cztonkéw Rady Europy, to pozostate nalezgce do niej paristwa sa
zobowigzane do postepowania w ten sam sposéb™*, Odnoénie do wyroku
w sprawie Markina, W. Zorkin stwierdzit, ze:

a. ETPCz,ma prawo wskazywaé pafistwom na btedy w prawodawstwie,
lecz w tych przypadkach, gdy jego orzeczenia sa w sposéb oczywisty
sprzeczne z ustawg zasadnicza, panstwo powinno broni¢ swoich
intereséw narodowych”;

b. ,wladze panistwowe lepiej znajg swoje spoteczenistwa”, co sprawia,
ze lepiej potrafig oceni¢ interes publiczny niz organy sadownictwa
miedzynarodowego;

c. ,kazde orzeczenie ETPCz to akt nie tylko o charakterze prawym,
lecz takze politycznym. Gdy sg one przyjmowane w celu ochrony
praw i wolnosci obywateli i rozwoju paiistwa, Rosja zawsze bedzie
je bezwarunkowo wykonywaé. W przypadku, gdy orzeczenia s wat-
pliwe z punktu widzenia tre$ci Konwencji i bezposrednio naruszaja
suwerenno$¢, zasady konstytucyjne, Rosja ma prawo wypracowaé
mechanizm ochrony przed takimi orzeczeniami”*!,

52 Tak m.in.: Konstantin M. Hudolej, ,Konstitucionnyj Sud RF i ESPCZ: istoriya
razvitiya otnoshenij” Ex jure, nr1 (2022): 53.

53 Mikhail N. Marchenko, Istochniki prava. Uchebnoe posobie (Moskva: Mosko-
vkiy gosudarstviennyi Universitet, 2013).

54 Valeriy D. Zorkin, ,Predel ustupchivosti” Rossijskaya gazieta z dn. 29.10.20101.;
idem, ,Rossiya i Strasburg” Rossijskaya gazieta, 22 pazdziernika 2015.

55 Ibidem.
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Doktryna i judykatywa rosyjska, w tym W. Zorkin, zaczeta regularnie
przywolywacé orzeczenie Federalnego Sadu Konstytucyjnego RFN w spra-
wie Gorgilu przeciwko Republice Federalnej Niemiec, stwierdzajac jego
konstruktywno$¢ wynikajaca z uznania ,,prymatu konstytucyjnej zasady
suwerennosci i nadrzednosci konstytucji nad innymi aktami normatywny-
mi”*¢l, Skutkowalo to pogladem, ze FR powinna pozostaé pod jurysdykcja
ETPCz, aczkolwiek wykonywanie jego orzeczen musiatoby by¢ uzaleznione
od ich zgodnosci z normami konstytucji i kontrolg na stopien ,,antyrosyj-
sko$ci”. Potwierdzony zostat on w przywotanym orzeczeniu SK FR z 14 lipca
2015 roku a nastepnie w ustawie z dnia 15 grudnia 2015 roku. W treéci orze-
czenia podkreslono uznanie fundamentalnego znaczenia Konwencji i euro-
pejskiego systemu ochrony praw czlowieka oraz gotowos¢ do poszukiwania
kompromisu w celu jego petryfikacji. Sad zaznaczyl jednak, ze granice
takiego kompromisu bedzie on okresla¢ sam, poniewaz wynikajg one z tre-
éci przepiséw Konstytucji FR z 1993 roku®”. Odmiennie niz w przypadku
stanowiska Niemiec w sprawie Gorgilii ani SK FR, ani ,,propanstwowa”
cze$¢ rosyjskiej doktryny nie podniosta, ze stwierdzenie niekonstytu-
cyjnoséci orzeczenia nie oznaczalo odmowy wladz Niemiec zaspokojenia
roszczen. W przypadku FR reakcja byly regularnie pojawiajace sie gltosy
przedstawicieli wladz paiistwowych (w tym prezydenta) i doktryny pod-
dajace w watpliwo$é co do sensu dalszego uznawania jurysdykcji ETPCz %],

7 Zakohczenie

Na mocy decyzji Komitetu Ministréw Rady Europy z 16 marca 2022 roku,
zwigzanej z uzyciem sity przeciwko Ukrainie, FR opuscila te organizacje*..
Ponad dwudziestoletnia wspédtpraca FR z Radg Europy, w tym wspétpraca

56 Kapiton A. Budaev, ,,0 nekotoryh raznoglasiyah Evropeyskogo suda po pra-
vam cheloveka i Konstitucionnogo suda Rossijskoj Federacii po zashhite prav
i svobod grazhdan Rossii: puti ih razresheniya” Lex Russica, nr 12 (2017): 97-98.

57 Valeriy D. Zorkin, , Konstitucionnyi Sud na perehodnom etape istoricheskogo
razvitiya Rossii” Zhurnal konstitucionnogo pravosudiya, nr 4 (2016): 1-7.

58 Marochkin, 112; Anton Filimonov, ESPCh: nuzhen li on Rossii i zachem. https://
www.garant.ru/article/565493/ [dostep: 12.03.2022)].

59 Resolution on the cessation of the membership of the Russian Federation
to the Council of Europe CM/Res(2022)2. https://search.coe.int/cm/Pages/result_
details.aspx?Objectld=0900001680asdas1 [dostep: 16.03.2022].
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SK FR z ETPCz, charakteryzowatla sie dwoma okresami. W pierwszym,
trwajacym do 2010 roku co do zasady dominowata zyczliwa recepcja stan-
dardéw europejskich i wola dostosowania prawodawstwa FR do Konwencji.
Od 2010 roku trwata tendencja przeciwna, przejawiajaca sie m.in. w podwa-
zaniu konstytucyjnosci orzeczen ETPCz, nadto ograniczana byta ochrona
obywateli FR, w tym dostep do skargi konstytucyjne;j.

W $wietle powyzszych rozwazan przychyli¢ nalezy sie do pogladu, ze sta-
tus prawny uméw miedzynarodowych w FR jest $cisle zwigzany z sytuacja
polityczng w tym kraju oraz woli jego wtadz do utrzymywania wspétpracy
z niektérymi organizacjami miedzynarodowymi (m.in. Rada Europy)..
SK FR orzekl, ze posiada prawo do stwierdzania konstytucyjnoéci wyro-
kéw ETPCz, za$ przepisy Konwencji winny by¢ interpretowane w zgodzie
z ustawa zasadnicza. SK FR stal na stanowisku, ze orzeczenia ETPCz moga
ktécié sie z interesem narodowym, podwazaé zasady spoteczne, ktére sg
lepiej rozumiane przez judykatywe krajowa. Tym samym SK FR uznat
prymat intereséw panstwowych nad prawami czlowieka.

Finalnie odnotowaé nalezy fakt, iz rosyjskie sady odmawiaty wyko-
nywania czeéci orzeczert ETPCz nawet bez sankcji SK FR. Taka sytuacja
miata miejsce w lutym 2021 roku, gdy odméwiono zwolnienia z wiezienia
opozycjonisty Aleksieja Nawalnego, czego zadat ETPCz jako $rodka zabez-
pieczajacego. Spodziewaé nalezato sie niewykonania przez FR wyrokéw
w sprawie Aleksandra Litwinienki z 2021 roku, w trwajacej wciaz sprawie
katastrofy malezyjskiego Boeinga 777 nad Ukraing oraz sprawach zwig-
zanych z trwajaca od 2014 roku okupacjg Krymu i wschodnich obwodéw
Ukrainy. Jesli w momencie przystapienia FR do Rady Europy ,,optymi-
Sci wierzyli, ze powoli, lecz konsekwentnie bedzie postepowaé socjali-
zacja Rosji”®", to trwajacy od 2010 roku, a majacy swéj punkt koricowy
w 2022 roku, okres udowodnit istnienie trendu zgota odmiennego.

60 Miciniska-Bojarek, 235.

61 Lauri Milksoo, ,Concluding Observations. Russia and European Human
Rights Law: Margins of the Margin of Appreciation”, [w:] Russia and European
Human Rights Law - The Rise of the Civilizational Argument (Leiden: Brill Nijhoff,
2014), 227.
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Abstract

With rapid technological advances, cybersecurity and personal data protec-
tion are becoming key issues that require a holistic approach. The dynamic
development of artificial intelligence (AI) and big data technologies creates
new opportunities for cybersecurity. At the same time, potential attack vectors
are emerging. The paper highlights the relationship between cybersecurity
and the protection of personal data, and points to the need for integrated
action at several levels. These include the development and implementation
of advanced technological solutions and education to increase users’ digital
literacy. The analysis shows that only by balancing the potential of modern
technologies with the risks associated with the human factor is it possible to
effectively protect personal data in the digital ecosystem.
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1 Introduction

The current technological landscape is dominated by the rapid development
and adoption of artificial intelligence (AI) technologies, as well as big data
tools and platforms, which are becoming key elements in diverse sectors
ranging from health to finance, education, manufacturing, security, public
administration, and many others™. Artificial intelligence refers to com-
puter systems capable of performing tasks that typically require human
intelligence, such as speech recognition, learning, planning, reasoning and
perception™. It can be divided into narrow Al, designed to perform a spe-
cific task, and general Al, designed to perform any intellectual task that
humans could perform. The latter, however, remains largely the domain
of research. Artificial intelligence is typically used to automate routine
tasks, allowing institutions and organisations to improve their operational
efficiency and reduce costs; to analyse large data sets, helping to iden-
tify patterns and trends that may not be obvious to humans; to support
decision-making processes by providing data-based recommendations;
to personalise user experiences by tailoring content, products or services
to individual preferences; and in cybersecurity, where it facilitates the
identification and response to threats in real time™.

Big data refers to data sets that are too large or complex to be processed
using traditional methods. Its key characteristics include the volume, veloc-
ity and variety of data. Big data enables institutions and organisations to
collect and analyse large amounts of data to gain insights into customer
behaviour, market trends and other important information. This enables
them to make better decisions and, as a result, achieve better business
outcomes. Access to big data enables companies to experiment and inno-
vate - which can lead to new products, services and business models - and
to optimise their operations, for example by monitoring and analysing the
efficiency of production processes. Big data analytics is also widely used

1 Ewa Maria Wtodyka, ,Artificial intelligence as a potential platform for
international cooperation of local governments”, [in:] Wybrane aspekty wspétpracy
miedzynarodowej jednostek samorzqdu terytorialnego, ed. Iwona Wieczorek, Anna
Ostrowska, Mariusz Chrzanowski (E6dz: Publishing Press of the National Institute
of Local Government, 2023), 205-206.

2 Pei Wang, ,On Defining Artificial Intelligence” Journal of Artificial General
Intelligence, No. 2 (2019): 8.

3 BDO Digital, Eliminate Routine Tasks with Automation and Generative Al, 2023.
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in medicine'®. Big data has revolutionised personal data analytics and
processing, increasing the potential of their use'®.

The integration of Al and big data offers significant benefits to organisa-
tions and societies, facilitating the understanding and processing of vast
amounts of data, the automation of tasks, the personalisation of the user
experience and the support of decision-making processes. However, it
also poses some challenges, including those related to privacy and security.
This is particularly important as technological advances provide users
with increasingly sophisticated tools with a wide range of applications,
the appropriate and safe use of which depends heavily on society’s digital
literacy. In the context of data protection, it is important to note that com-
puter crime, including information theft, is in the vast majority of cases the
result of human error rather than digital security gaps'®.. It can, therefore,
be concluded that digital competencies now constitute fundamental skills
along with reading, writing, mathematical and linguistic skills™.

As new technologies are gaining importance, cybersecurity and personal
data protection are developing into key aspects requiring special attention.
The importance of these issues stems from the increasing dependence of
societies, economies and states on digital technologies. This leads to an
increased risk of cyber-attacks, data breaches and other forms of threats to
privacy and information security. Furthermore, protecting all information,
including personal data, can be seen as a vital part of national security'®!.
Therefore, analysing the role of cybersecurity and personal data protec-
tion in a digital society requires a holistic approach. In addition to the
ICT infrastructure and the level of digital competencies in society, it is

4 Sulaiman Khan, Habib Ullah Khan, Shah Nazir, ,Systematic analysis of
healthcare big data analytics for efficient care and disease diagnosing” Scientific
Reports, No. 12 (2022).

5 Justyna Kurek, Bezpieczeristwo paristwa w warunkach hybrydowej regulacji
danych osobowych w dobie analizy Big data. Aspekty prawne, organizacyjne i systemowe
(Warsaw: ASzWoj, 2021): 126.

6 Ewa Maria Wtodyka, ,Gotowi - do startu - start? Przyczynek do dyskus;ji
nad gotowoscig jednostek samorzadu terytorialnego do zapewnienia cyberbez-
pieczenistwa” Cybersecurity and Law, No. 1 (2022): 216.

7 Ewa Maria Wtodyka, ,Dlaczego potrzebujemy e-administracji? Rozwdéj
podstawowych umiejetnoéci cyfrowych pracownikéw administracji na Pomorzu
Zachodnim” Acta Politica Polonica, No. 2 (2021): 95.

8  Andrés Bencsik, Mirostaw Karpiuk, Miroslav Kelemen, Ewa Wiodyka, Cyber-
security in the Visegrad Group Countries (Maribor: Institute for Local Self-Govern-
ment Maribor, 2023), 44.
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necessary to consider a number of contextual factors, such as the security
environment and the international situation.

Activities in cyberspace should be both effective and secure. It is essential
to prevent threats that are disruptive to users of ICT systems and that affect
the normal functioning of the state and its institutions. Proper manage-
ment of cybersecurity makes it possible not only to eliminate the conse-
quences of such threats, but also to anticipate and prevent them. Given
the status of the digital state and the importance of ICT services, means of
electronic communication, and the information itself, which is processed
by various entities and to various extents, security in cyberspace must be
adequately protected to prevent significant disruptions™.

This article intends to present cybersecurity and personal data protec-
tion in the context of artificial intelligence and big data. The article uses
the legal dogmatic method to analyse existing cybersecurity legislation.
It also analyses a holistic approach to cybersecurity, including compre-
hensive characteristics of technical, legal and social aspects related to the
protection of personal data and information systems against cyber threats.
Given the current international situation, a polemological approach has
also been adopted as a necessary component of this analysis.

2. | Personal data and cybersecurity

For a holistic analysis of cybersecurity and personal data protection, it is
necessary to define cybersecurity and personal data.

Pursuant to Article 4 (1) of Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation) (O] UE L 119, p. 1), personal data means any informa-
tion relating to an identified or identifiable natural person, whereby an iden-
tifiable natural person is one who can be identified, directly or indirectly,
in particular by reference to an identifier such as a name, an identification
number, location data, an online identifier or to one or more factors specific

9 Mirostaw Karpiuk, Claudio Melchior, Urszula Soler, ,Cybersecurity Manage-
ment in the Public Service Sector” Prawo i Wiez, No. 4 (2023): 10-11.
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to the physical, physiological, genetic, mental, economic, cultural or social
identity of that natural person. In the data protection context, particular
attention is paid to processing personal data, ensuring adequate levels of
security, including protection against unauthorised or unlawful process-
ing and against accidental loss, destruction or damage, using the appro-
priate technical or organisational measures. Data protection regulations,
such as the General Data Protection Regulation (GDPR) in the European
Union, set out the rules and obligations for processing personal data®..

Cybersecurity is the practice which involves protecting computer sys-
tems, networks, devices and data against unauthorised access, attacks,
damage or other types of digital threats. Its main objectives are to ensure
the integrity, confidentiality and availability of information and to pre-
vent cybercrime. Cybersecurity encompasses a wide range of measures,
technologies, processes and practices to protect against digital threats
from outside or within an organisation. To ensure cybersecurity, it is
essential to protect the IT infrastructure, i.e. hardware, software, networks
and data". This includes physical and virtual systems. Data protection
involves encrypting data, securing their transmission and storage, and
strictly controlling access to data. As part of identity and access manage-
ment, authentication and authorisation procedures are established to
ensure that only authorised individuals have access to specific resources
and information. Using tools such as firewalls, anti-virus software, and
intrusion detection and prevention systems to prevent attacks protects
against malware, phishing, ransomware and other threats. Educating users
and building their awareness through training on best practices related
to security, including secure passwords, recognition of suspicious emails
and safe use of the internet, is crucial to improving overall cybersecurity.
Responding to incidents by developing response plans to enable prompt
identification, assessment, response, and recovery from attacks is essential
for crisis management. In addition, compliance with policies and proce-
dures ensures that cybersecurity measures comply with applicable data
protection and privacy laws and industry standards.

Cybersecurity is a rapidly evolving domain which requires ongoing
adaptation to new technologies, attack methods, and regulations to ensure

10 General Data Protection Regulation (GDPR) (2016).

11 Mirostaw Karpiuk, Wojciech Pizto, Krzysztof Kaczmarek, ,Cybersecurity
Management - Current State and Directions of Change” International Journal of
Legal Studies, No. 2 (2023): 650-651.
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effective protection against the growing number and complexity of cyber
threats. It should also be noted that the proper functioning of the state
depends on the efficiency of strategic ICT systems!?.

Cybersecurity is a type of security that represents one of the funda-
mental human needs™, its purpose being to offer protection against
threats*.. Pursuant to Article 2 (4) of the Act of 5July 2018 on the National
Cybersecurity System (consolidated text, Journal of Laws of 2023, item 913,
asamended), cybersecurity is the resilience of information systems against
actions that violate the confidentiality, integrity, availability and authentic-
ity of processed data or related services offered by these systems.

3

Identity theft is defined as the unauthorised acquisition and use of another
person’s data to gain an advantage, usually financial, or to commit fraud.
This process is becoming increasingly complex and problematic to detect,
especially in the digital age, with personal information being widely avail-
able and easily processed by various information technologies.

Identity theft is a serious crime that can have far-reaching consequences
for its victims. It involves the unlawful use of another person’s data, e.g.,
to take out a loan, open a bank account or purchase goods online without
that person’s knowledge and consent. Notably, pretending to be another
person, using that person’s image, other personal information or data
commonly used to identify that person publicly, which results in financial
or personal damage to that person, is punishable under Article 190a § 2 of
the Act of 6 June 1997 - the Penal Code (consolidated text, Journal of Laws
of 2024, item 17, as amended).

In the context of modern technologies, the wide availability of personal
data on the internet, coupled with the development and growing use of
new cyber methods and techniques, makes identity theft much easier.

Identity theft

12 Malgorzata Czuryk, ,Cybersecurity and Protection of Critical Infrastructure”
Studia Iuridica Lublinensia, No. 5 (2023): 49.

13 Mirostaw Karpiuk, ,The Provision of Safety in Water Areas: Legal Issues”
Studia Iuridica Lublinensia, No. 2 (2022): 79.

14 Mirostaw Karpiuk, ,Position of the Local Government of Commune Level in
the Space of Security and Public Order” Studia Iuridica Lublinensia, No. 2 (2019): 28.
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Cybercriminals use a variety of tools, such as phishing, to persuade victims
to disclose their personal information through fake websites or email mes-
sages, malware installed automatically on end devices to steal data while
remaining unnoticed by the owner, and social engineering, which involves
appealing to people’s feelings and trust to gain access to protected informa-
tion"*], Moreover, technological progress, including artificial intelligence
and machine learning, creates new opportunities for criminals to automate
the acquisition and use of stolen data. This further increases the scale and
effectiveness of identity theft. Examples include algorithms analysing
users’ behaviour online to determine the patterns of potential targets.
The consequences of identity theft are multifaceted and can involve sig-
nificant financial loss, reputational damage, and long-term legal and finan-
cial problems. Identity theft poses substantial operational and reputational
risks for financial institutions and businesses. It forces them to imple-
ment advanced security systems and protocols to protect customers’ data.
In response to these challenges, the public and private sectors are intensify-
ing their efforts to raise public awareness of the risk of identity theft and
promoting good practices linked to digital security. This includes educating
users on the importance of strong passwords, using multi-factor authenti-
cation, regularly updating software, and being cautious when sharing per-
sonal information online. Unfortunately, despite these efforts, identity theft
remains one of the greatest digital security challenges. It highlights the need
for ongoing security technologies development and international coop-
eration on information sharing and best practices to counter cybercrime.

4 | Cybersecurity and disinformation:
a polemological dimension

The international situation is an important factor in cybersecurity.
If a cyberattack is launched in a highly digitalised state, its consequences
may be comparable to those of diversionary or military actions. Intensified
activities in cyberspace may also indicate that a classic military action

15 Daniel G. Arce, ,Malware and market share” Journal of Cybersecurity, No. 1
(2018): 1.
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is underway. This is particularly relevant in the context of the imperial
policy pursued by Russia®.. Since the Russians may be using the same
databases as the Western world"”), it appears advisable for the analyses
of cybersecurity and personal data protection to also include this polemo-
logical dimension.

With the growing role of cyberspace in geopolitics, cybersecurity and
disinformation operations are becoming key elements of Russia’s impe-
rial policy, with the attacks launched on Estonia in 2007"*! constituting
an example. Russia uses cyberattacks and disinformation operations as
strategic tools to undermine the political, economic and social structures
of Western countries and other geopolitical adversaries. These threaten the
integrity of information systems and undermine public trust by influenc-
ing decision-making processes and public opinion globally. Disinformation
understood as deliberately disseminating false information, is used by
Russia to attain its political objectives by influencing social perception
and behaviour. Disinformation operations can take various forms - from
fake news, through interference with social media content, to organised
campaigns aimed at sowing discord and confusing society. Such activities
not only threaten information security by injecting false data into public
discourse but can also lead to unauthorised access to personal data and
other sensitive information through social engineering techniques.

Disinformation can directly threaten the security of personal data by
creating false narratives designed to trick unaware users into revealing
sensitive information. Techniques such as phishing, pretexting or cre-
ation of fake websites are often based on fabricated information aimed at
deceiving the victims and making them reveal confidential data. In addi-
tion, disinformation operations can undermine trust in data protection
institutions, which hinders effective risk management in cybersecurity.

In response to the threats posed by disinformation, it appears necessary
to adopt a multi-dimensional approach to cybersecurity. This combines
technical protection measures, education, and public awareness. Key strat-
egies include the development of tools to detect and neutralise disinforma-
tion, strengthening personal data protection through implementing strict

16  Krzysztof Kaczmarek, ,Dezinformacja jako czynnik ryzyka w sytuacjach
kryzysowych” Roczniki Nauk Spotecznych, No. 2 (2023): 27.

17 Katarzyna Chatubiriska-Jentkiewicz, ,Disinformation - and what else?”
Cybersecurity and Law, No. 2 (2021): 15-16.

18 Krzysztof Kaczmarek, ,Zapobieganie zagrozeniom cyfrowym na przyktadzie
Republiki Estoniskiej i Republiki Finlandii” Cybersecurity and Law, No.1(2019): 147-148.
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security protocols and privacy policies, as well as education programmes
and public awareness campaigns to increase critical thinking skills and
awareness of disinformation risks among society at large. Countering disin-
formation should be one of the priorities for entities in charge of crisis man-
agement. However, even the democratic states with strong economic and
military potential do not possess efficient tools to combat disinformation,
and their preventive actions are limited to information and education cam-
paigns"?.. While there is a concept of armoured information that is resis-
tant to disinformation®”, it seems to be purely theoretical at the moment.

Disruptions occurring in cyberspace can compromise the functioning of
society (regarding not only the performance of professional duties using
cyberspace, but also communication by electronic means). They may also
affect the performance of the state’s duties to ensure the adequate quality of
services provided, including those of strategic importance. Given the need
to properly secure such services by ensuring their continuity, adequate
coverage and availability, it appears necessary to take administrative action
to protect them fully™"l. Responsibility for safeguarding cyberspace against
threats also (if not primarily) rests with administrative authorities, which
must sometimes resort to measures that cause considerable nuisance to
the addressees.

Regarding cybersecurity, the adequate level of protection of ICT systems
should be ensured. However, in certain cases, this may involve some restric-
tions on individual freedoms and rights in cyberspace which are permitted
if such protection cannot be guaranteed otherwise'??.. Measures restricting
human and civil liberties and rights must be diversified according to the
severity of the threat. They must be proportionate to their objectives*..

19 Krzysztof Wasilewski, ,Fake News and the Europeanization of Cyberspace”
Polish Political Science Yearbook, No. 4 (2021): 69.

20 Martinas Maluzinas, ,Armoured Information as a Promising Concept to
Reduce Disinformation - a New Element of Armoured Democracy?” Studia i Analizy
Nauk o Polityce, No. 2 (2023): 154.

21 Mirostaw Karpiuk, ,Recognising an Entity as an Operator of Essential Servi-
ces and Providing Cybersecurity at the National Level” Prawo i WigZ, No. 4 (2022):
167-168.

22 Malgorzata Czuryk, ,Restrictions on the Exercising of Human and Civil
Rights and Freedoms Due to Cybersecurity Issues” Studia Iuridica Lublinensia, No. 3
(2022): 34.

23 Malgorzata Czuryk, ,Activities of the Local Government During a State of
Natural Disaster” Studia Iuridica Lublinensia, No. 4 (2021): 121.
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5 | Mechanisms of man-in-the-middle
attacks on public Wi-Fi networks
and theirimpact on personal data security

The use of third-party Wi-Fi networks involves several risks to the secu-
rity of personal data. This can be exploited by unauthorised persons for
criminal purposes, including identity theft, financial fraud or malware
distribution. Considering the increasing number of cyberattacks, it is
of utmost importance for digital privacy protection to understand the
mechanisms of these threats and methods to minimise them.

Man-in-the-middle (MitM) attacks are considered among the most
severe threats associated with the use of external Wi-Fi networks. In
a MitM scenario, the attacker inserts themselves into a two-party trans-
action, intercepting and potentially modifying the data exchanged by the
parties. When a user connects to an unsecured Wi-Fi network, an attacker
can easily intercept the transmitted data, such as passwords, credit card
numbers or identity information*". Another threat is using fake Wi-Fi
access points, known as evil twins. The attacker creates an access point with
an identical or similar name to a trusted network, encouraging victims to
connect. Once connected, all data sent by the user can be monitored and
recorded by the attacker, making room for various types of abuse, includ-
ing personal data theft'”. However, it is worth stressing that the attacker
is often a bot, which may be both controlled and created by Al

In addition, using public Wi-Fi networks without adequate security
measures can lead to malware dissemination. Attackers can exploit the
weaknesses existing in network security to spread malware, which can be
automatically downloaded to users’ devices without them being aware of it.
Malware can then lead to data theft, espionage, or even gaining complete
control of the infected device.

Itis, therefore, imperative to take precautions when using public Wi-Fi
networks. These include trusted VPNs, that encrypt the entire network
traffic, providing an extra layer of protection. In addition, logging into

24 Abdulbasit A. Darem, Asma A. Alhashmi, Tareq M. Alkhaldi, Abdullah M. Ala-
shjaee, Sultan M. Alanazi, & Shouki A. Ebad, ,Cyber Threats Classifications and
Countermeasures in Banking and Financial Sector” IEEE Access, No. 11 (2023): 125139.

25 Fu-Hau Hsu, Min-Hao Wu, Yan-Ling Hwang, Chia-Hao Lee, Chuan-Sheng
Wang, Ting-Cheng Chang, ,WPFD: Active User-Side Detection of Evil Twins”
Applied Sciences, No. 16 (2022): 8088.
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sensitive accounts, such as online banking, should be avoided when con-
necting to public Wi-Fi networks. Users should also regularly update device
software to protect against known vulnerabilities that malware can exploit.

6

Personal data protection threats and prospects
in the Al era: the perspective of the end user

In the face of dynamically developing information technologies, the issue of
,the weakestlink in cybersecurity”, represented by end-users, is becoming
increasingly important in the personal data protection context. The devel-
opment and implementation of Al and the possibilities of processing large
datasets open up new digital security perspectives. At the same time, they
are creating potential attack vectors that can be used by cybercriminals to
compromise the privacy and security of personal data’®!.

The first area where users become the weakest link is connected with
cybercriminals’ manipulating and exploiting their unawareness, using
advanced Al tools to create sophisticated phishing and social engineering
attacks and, with big data analytics, these attacks can be well-targeted and
personalised and thus effective. Such methods, which take advantage of
the users’ inadequate awareness of data protection mechanisms, highlight
the need to intensify educational activities and raise the digital competen-
cies of society. At the same time, Al and big data also offer powerful tools
to protect personal data, enabling the real-time identification and neu-
tralisation of threats. Using machine learning algorithms to monitor and
analyse user behaviour and network traffic can significantly aid the early
detection of potential data security breaches. However, the effectiveness
of these security systems is directly related to the level of users’ familiar-
ity with the rules of safe use of digital technologies and their willingness
to implement recommended protection measures.

Scientificliterature highlightstheimportance of usereducationand aware-
ness as key elements in ensuring a high level of cybersecurity. Educational
strategies should include not only disseminating knowledge about potential

26 Julien Legrand, ,Humans and Cybersecurity: The Weakest Link or the Best
Defense?” ISACA Journal, No. 1 (2022).
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threats, but also the shaping of appropriate attitudes and behaviours to min-
imise risking personal data breaches. Moreover, these strategies must be
constantly updated and adapted to the rapidly evolving cyber environment.

To summarise, in the era of Al and big data, it is end users who constitute
the weakest link in terms of data protection. Ensuring adequate protection
calls for, on an ongoing basis, developing and implementing technologi-
cally advanced security solutions and integrated educational activities to
raise users’ digital awareness and competence. Such an approach balances
the potential offered by modern technologies with the risks related to the
human factor, thereby ensuring effective protection of personal data in
the digital ecosystem.

Education, public awareness and paradoxes

7

Throughout this paper, the significance of education programmes in
increasing awareness and knowledge of cyber risks, as well as promot-
ing the implementation of protective measures, has been highlighted.
The active involvement of the population is crucial to achieving higher
levels of cybersecurity and data protection. This is especially important
in light of the increasing use of generative AI, which has the potential to
create disinformation communication material at an unprecedented scale.
The involvement, awareness, and practices of the population are crucial
in determining the level of cybersecurity that can be achieved in a given
society. However, it is important to note that achieving effective levels of
awareness, and even more so, achieving behaviours and defensive mea-
sures in line with a good level of risk awareness, is a much more difficult
and complex field than it may appear at first sight.

Efforts to cultivate a culture of risk awareness in society have encoun-
tered persistent challenges. This is due to the fact that safety concerns,
regardless of the type of risk in question, are often seen as purely theoreti-
cal and not directly relevant to people’s daily lives. For most people, risk is
a general concept with little practical relevance, except during emergencies
or their immediate aftermath when people’s conscious attention is height-
ened. In the realm of cyber risks, the same general dynamic is present, but
it is exacerbated by two factors: 1) the high level of abstraction of the issue
and 2) the low level of widespread digital literacy. The combination of these
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factors leads to considerable ambiguity or lack of clarity about the nature
of the risks associated with personal data or the receipt of malicious and
uninformative information. It is unclear what data is at risk and how it can
be obtained. Most people are often left with unanswered questions such as
the actual security level of their computer system and how to distinguish
between useful and unhelpful content.

The concept that increased digital competence and awareness can
enhance understanding and subsequently improve protection levels is
contradicted by a set of inconsistencies identified in various research
studies. These studies converge in observing what is now referred to as the

,privacy paradox”®”, i.e. the “discrepancy between the expressed concern
and the actual behavior of users [...]: users claim to be very concerned about
their privacy but do very little to protect their personal data”®],

This phenomenon pertains to individuals who express high levels of
concern about privacy but do not engage in corresponding defensive behav-
iours. The reasons for this contradiction have been attributed to various
factors, such as:

1. anoverestimation of the benefits and underestimation of the costs
associated with giving up privacy within a rational decision-making
process™®;

2. biases and distortions leading to a form of limited rationality in
privacy-related decisions®®);

27 For a thorough literature review on this topic, please refer to: Spyros Koko-
lakis, , Privacy attitudes and privacy behaviour: A review of current research on
the privacy paradox phenomenon” Computers & security, 64 (2017): 122-134.

28 Susanne Barth, Menno D.T. de Jong, , The privacy paradox-Investigating
discrepancies between expressed privacy concerns and actual online behaviour -
A systematic literature review” Telematics and informatics, No. 7 (2017): 1038-1058.

29 See for instance: Jeffrey Warshaw, Tara Matthews, Steve Whittaker, Chris
Kau, Mateo Bengualid, Barton A. Smith, ,,Can an Algorithm Know the «Real You»?
Understanding People’s Reactions to Hyper-personal Analytics Systems”, [in:]
Proceedings of the 33rd annual ACM conference on human factors in computing systems,
(2015), 797-806. Or: Na Wang, Bo Zhang, Bin Liu, Jin Hongxia, ,,Investigating effects
of control and ads awareness on android users’ privacy behaviors and perceptions”,
[in:] Proceedings of the 17th international conference on human-computer interaction
with mobile devices and services (2015), 373-382.

30 See for instance: Jacopo Arpetti, Marco Delmastro, , The privacy paradox:
a challenge to decision theory?” Journal of Industrial and Business Economics, No. 4
(2021): 505-525. Or: Idris Adjerid, Eyal, Peer, Alessandro Acquisti, ,Beyond the
Privacy Paradox” MIS quarterly, No. 2 (2018): 465-488.
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3. lack of IT experience and knowledge®™";

4. factors of social influence and imitation of misbehaviour
5. a form of “illusion of control” over privacy-related behaviour
and others.

[32].
’

[33].
’

Our research, which is in the process of being published®*, indicates
the presence of the privacy paradox even among young respondents with
good digital literacy and medium-high socio-cultural status, such as uni-
versity students. In addition to the issue of the privacy paradox related to
data protection, these data also revealed a similar phenomenon in terms
of self-perception regarding the ability to distinguish true from false
news. University students express optimism in their ability to differentiate
between fake and real news. However, this confidence is not supported by
rigorous verification behaviour, revealing a contradiction between their
perceived and actual control.

This strengthens the argument for projects aimed at raising awareness
of privacy and disinformation issues. A holistic approach to cybersecurity
can be achieved through such projects. However, these projects must begin
by acknowledging the specific challenges of the objective and striving to:

enhance digital literacy and IT knowledge;

2. restore a proper understanding of the risks and benefits associated
with data transfer;

3. mitigate the negative effects of social imitation on potentially harm-
ful behaviour; and

4. promote and demonstrate best practices for data and source
verification.

31 Young Min Baek, ,Solving the privacy paradox: A counter-argument expe-
rimental approach” Computers in human behaviour, 38 (2014): 33-42.

32 Monika Taddicken, , The «privacy paradox» in the social web: The impact of
privacy concerns, individual characteristics, and the perceived social relevance
on different forms of self-disclosure” Journal of computer-mediated communication,
No. 2 (2014): 248-273.

33 Laura Brandimarte, Alessandro Acquisti, George Loewenstein, ,Misplaced
confidences: Privacy and the control paradox” Social psychological and personality
science, No. 3 (2013): 340-347.

34 Claudio Melchior, Urszula Soler, ,Security of Personal Data in Cyberspace
in the Opinion of Students of the University of Udine” Cybersecurity and Law, No. 1

(2024): 227-247.
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8

Cybersecurity and data protection are closely interrelated. The purpose of
both is to protect information against unauthorised access, use, disclosure,
alteration, destruction or loss. In addition, personal data are generally
collected in digital form, and cybersecurity provides the technical and
organisational foundations on which personal data protection is based.

In light of the analysis presented in this article, the conclusions drawn
regarding a holistic approach to cybersecurity and personal data protection
in the era of artificial intelligence and big data are multidimensional and
point to the need for integrated action at multiple levels. Cybersecurity
and personal data protection are presented as interrelated domains. They
aim to protect information against diverse digital threats. The discussion
presented in this article highlights that, in the face of evolving information
technologies, the issue of ,the weakest link”, represented by end users, is
gaining importance. The development and implementation of Al and the
possibilities of processing large datasets unlock new perspectives for digital
security while creating potential attack vectors. These findings suggest the
need not only for the continuous development and implementation of tech-
nologically advanced security solutions, but also for integrated educational
activities aimed at raising users’ awareness and digital competence. Only
through such an approach can the potential offered by modern technologies
be balanced with the risks related to the human factor. Thus ensuring the
effective protection of personal data in the digital ecosystem.

The pace of IT advancements, especially in Al and big data, should force
systemic changes in personal data protection. However, in all legal systems,
the victims bear the consequences of identity theft. This is particularly true
when data are used to carry out financial transctions or incur debts. This
reflects the complexity and global character of the problem of identity theft.
Meanwhile, institutions, particularly financial ones, appear to be making
insufficient efforts to implement effective ways of verifying identity and
ensuring protection against fraud. This attitude may result from the fact
that implementing such safeguards is not in the interest of these institu-
tions. Unfortunately, even by educating people, raising public awareness
of the risks, and using advanced tools to ensure cybersecurity and protect
personal data, it is impossible to guarantee full security. Presumably, only
potential legal sanctions can force financial institutions to implement
appropriate solutions.

Conclusions
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It should be noted organisations or states can use personal data to under-
mine societies. Furthermore, funds obtained through identity theft can be
exploited by criminal or terrorist organisations. Thus, enhancing cyber-
security, personal data protection and, more generally, national security
requires a holistic approach that considers some contextual factors, with
education and changes to legal systems seeming to be the most relevant.

Cybersecurity is an area of national security. Nowadays, this domain of
security should be given a high priority. The consequences of actions com-
promising cybersecurity affect not only the public space, but also the social
sphere. This is why states must react quickly and decisively to cyberattacks
while also seeking new protection mechanisms adequate to the threats®.

In the age of the information society and computerised states, where
digital services are universal, cybersecurity should be a priority. It enables
uninterrupted social communication, the adequate security of strategic sec-
tors, and the performance of tasks (including public ones). Cybersecurity
offers protection against threats. It also ensures the normal functioning of
the state on many levels and makes it significantly easier to run a business'®.
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This paper addresses the problem of the need to determine the legality of auton-
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tinction, proportionality and precaution. The research methodology includes
an analysis of the relevant provisions of IHL and customary humanitarian law.
The research design includes an examination of the potential of AWS to cause
unnecessary injury or suffering and their classification as indiscriminate
weapons. The paper concludes that while AWS possess autonomous decision-
making capabilities, human oversight is required to prevent excessive harm.
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1 Introduction

New tactics, the shifting global geopolitical landscape, and technological
advances are challenging preconceived notions of combat and its chang-
ing nature. Although not always welcome, a legal debate is required to
control new combat technologies. Due to the extreme complexity of the
technological infrastructure of AWS, it has been said that lawyers have
limited relevant input to make™. Roboticists are the vanguard of a third
wave of weaponry that fundamentally changes the dynamics of warfare®.
Throughout history, however, the legal framework has remained central to
the integration of new technologies during previous military transforma-
tions. Rather than hindering progress, its role has ensured the preservation
of universal humanitarian principles enshrined in international humani-
tarian law and global legal norms.

The technology utilized in warfare is inherently influenced by human
design and programming, rendering it incapable of being truly ,unbiased”.
Therefore, it must be steadily dedicated to upholding well-established inter-
national principles. Primarily, the focus is on safeguarding these standard
values, which prompts thorough consideration of deploying emerging
technologies. This includes assessing the need for protective protocols,
determining human involvement in machine interfaces, and, most impor-
tantly, ensuring accountability for inevitable errors and violations that
occur in combat situations®. In addition, the ability to program artificial
intelligence (AI) to discriminate, adapt, take precautions, and consist of
procedures that are already complex for a human fighter will be discussed.

Opinions on the legitimacy of AWS are divided into two opinions.
Supporters focus on the advantages of precision, which ensures better
distinction and proportionality'l. The other party that opposes the AWS

1 Henderson Ian, Patrick Keane, Joshua Liddy, ,Remote and Autonomous
Warfare Systems - Precautions in Attack and Individual Accountability”, [in:]
Research Handbook on Remote Warfare, ed. Jens David Ohlin (Cheltenham: Edward
Elgar Press, 2016), 24.

2 Christopher Coker, ,,On Banning Autonomous Weapon Systems: Human
Rights, Automation and the Dehumanization of Lethal Decision Making” Future
Wars, (2015): 57-60.

3 Ahmad Khalil, S. Anandha Krishna Raj, ,,Deployment of Autonomous Weapon
Systems in the Warfare: Addressing Accountability Gaps and Reformulating Inter-
national Criminal Law” Balkan Social Science Review 23, No. 23 (2024): 261-285.

4 Crootof Rebecca, , The Killer Robots Are Here: Legal and Policy Implications”
Cardozo Law Review, No. 5 (2015): 1837-1916.
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claims that it is necessary to ban them, especially because of the problems
of discrimination and proportionality, which are impossible to measure
and program'®!. The real difficulty in adhering to these principles lies in
the fact that they will sometimes be in complex environments, such as
using AWS in urban warfare!®’.

While military experts believe that AWS ability exceeds the ability of
humans to work in certain contexts, this would constitute an advantage.
In addition to the fact that the development of AWS is of military impor-
tance, they can also be an effective tools on the economic level.

IHL rules always seek to limit the methods and means of warfare, both
in and outside times of armed conflict. This would guarantee protection for
individuals, preserve their human dignity, and respect the rights of civil-
ians and other legally protected groups. Using AWS raises relevant legal
and ethical questions regarding guarantees that the regime complies with
the standards of IHL when selecting and attacking targets.

Since the beginning of discussions on AWS, scholars have researched the
legality of AWS in their literature. This prompted this comprehensive analy-
sis of the legality of AWS based on the basic pillars of IHL. Acknowledging
that no legal instruments regulate AWS, particularly, does not negate its
subjection to weapon law rules. The general principles on which weapons
law is based govern the right to ban weapons. Normative principles are first
evident in the fact that the weapon is, by its nature, not indiscriminate or
causes superfluous injury or unnecessary suffering. Ensure that they are
directed only at military targets to protect civilians and their objects by
distinguishing them from combatants”. As for the use stage in combat,
the weapon must be subject to the rules of the organization of hostilities
or targeting law.

5 Lucy Suchman, , Algorithmic Warfare and the Reinvention of Accuracy”
Critical Studies on Security, No. 2 (2020): 175-187. https://doi.org/10.1080/21624887.
2020.1760587.

6 Peter Asaro, ,Jus Nascendi. Robotic Weapons and the Martens Clause”, [in:]
Robot Law, ed. Michael A. Froomkin, Ryan Calo, Ian Kerr, Edward Elgar (Chelten-
ham, 2016), 367-386. https://doi.org/10.4337/9781783476732.00024.

7 Anderson Kenneth, Reisner Daniel, Waxman Matthew C., ,Adapting the
Law of Armed Conflict to Autonomous Weapon Systems” International Law Studies,
(2014): 386-411.
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2 | The Concept of Autonomy in Weapon Systems

Most definitions in the legal field often revolve around the idea that the

word refers to a weapon system that is capable of selecting and engaging
atarget without the need for human intervention. Considering the impor-
tance of this definitional method, it is helpful to understand its components.
A weapon is any device designed to harm, destroy, or hurt people or prop-
erty'®.. Furthermore, there is no differentiation made between weapons

intended to cause death or injury.

As for selecting and engaging a target, most people infer ,select” as
,choose among” a gathering or group'”’. Moreover, it is important to define
,engage” in the military sense, which usually means fight""’. ,Engage” con-

cerning AWS might mean at least three distinct things at various times:
activation stage, operation stage, and use of force stage (killing decision),
it is important to understand the last position better™". Therefore, using
this method, the machine system selects a certain target and decides when
and where to use the weapon to engage it.

The last part of the definition stipulates that the system must take operate
,without human intervention”""?]. It is not always evident whether humans

are involved in a weapons system and, if so, to which level. The ICRC has

observed that both automaticity and autonomy are systems that can choose

and attack targets independently while remaining within the stipulations

of their human-determined programming. Making the distinction between

the two somewhat blurry”?.. This raises the question of what level of sys-
tem independence is needed for the system to be thought of as functioning
without human intervention.

8 Taddeo Mariarosaria, Alexander Blanchard, ,,A Comparative Analysis of
the Definitions of Autonomous Weapons”, [in:] The 2022 Yearbook of the Digital
Governance Research Group (Charn: Springer Nature Switzerland, 2023), 57-79.

9 Paul Scharre, Michael C. Horowitz, ,Autonomy in Weapon Systems” Center
for a New American Security Working Paper, (2015).

10 Stephen Morillo, What is Military History? (Hoboken: John Wiley & Sons, 2017).

11 Ankita Surabhi, From,, Killer Robots”to Autonomous Weapons Systems (AWS), 2019.

12 Joel M. Haight, Vladislav Kecojevic, ,Automation vs. human intervention:
Whatisthe best fit for the best performance?” Process Safety Progress, No.1(2005): 45-51.

13 Expert Meeting: Autonomous Weapon System: Technological, Military,
Legal, and Humanitarian Aspects” ICRC, (2014), 5.
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The ICRC distinguished between automatic and autonomous systems in
the degrees of freedom in choosing and attacking targets™*. While some
believe that the difference between automated and autonomous systems
is the ability to predict them according to the environment in which they
operate. The main criterion is the organized environment in which the
autonomous system is operated’*]. Nevertheless, this criterion is inac-
curate because AWS may be deployed in organized environments, and
automated systems may be operated in organized environments.

Since prediction is a controversial matter, others believe that it is pos-
sible at the level of generality and not specificity. Predicting the destruc-
tion of a specific military target is a general and predictable task. As for
the specific ones, they are the precise procedures upon which the system
operates and cannot be predicted. Therefore, according to their claim, the
basic criterion for distinguishing between an automated and an autono-
mous system is the predictability of its working procedures®..

It becomes clear that distinction between the two systems is a complex
matter, stemming from the simplicity of the approach followed by the defi-
nition. Regardless of the disagreement, leaving the decision to a machine
to decide to kill by itself is morally and legally unacceptable, so this matter
must be researched, especially from the perspective of IHL. But before the
legal analysis, we must explore the stage of the development of the auton-
omy which have reached to it in the weapon systems at the present time.

3 | The Current State of AWS Development

The United States (US) is at the forefront of technologically advanced
countries, developing naval weapons systems (surface and subsurface) and
unmanned aerial systems for various purposes. For example, as a result
of cooperation between the US Department of Defense (DOD) and the

14 Nurbanu Hayir, ,Defining Weapon Systems with Autonomy: The Critical
Functions in Theory and Practice” Groningen Journal of International Law, No. 2
(2022): 9.

15 Christof Heyns, ,Extrajudicial, Summary or Arbitrary Executions” Security
Issues in the Greater Middle East, (2013): 183.

16 Christopher M. Ford, ,,Autonomous Weapons and International Law” South
Carolina Law Review, 69 (2017): 413.
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Massachusetts Institute of Technology (MIT), they worked on the develop-
ment of autonomous air weapon systems with the swarming features'”..
The swarming feature is formed from the initial launch of small-sized
kamikaze drones®!. These kamikazes are considered unmanned aerial
systems that contain a warhead and are equipped with sensors to under-
stand the surroundings, identify the target, and cause an explosion when
it hits the target™..

Other nations are developing these weapon systems in addition to
the US. The nEUROn military system, which has been under develop-
ment since 2016, is considered the most advanced and characterized by
its longevity. The system belongs to the Intelligence, Surveillance, and
Reconnaissance (ISR) systems manufactured by Dassault Aviation of
France®®. Furthermore, British Aerospace focuses on developing the
Taranis autonomous UAV. Simultaneously, Israel has developed an auton-
omous UAV called ,Harpy”, and it also has an autonomous underwater
anti-mine weapon called ,Seagull” that is designed to carry out missions
against both individual divers and submarines. In application, for example,
South Korea deployed the Sentry Guard Robot-1 (SGR-1) to carry out the
task of protecting the Korean Demilitarized Zone.

In 2017, the Turkish Kargu-2 autonomous attack drone was manu-
factured by STM (Savunma Teknolojileri Mithendislik ve Ticaret A.)".
Furthermore, according to the UN Report 2021, an STM Kargu with explo-
sives was discovered and attacked Haftar’s soldiers in Libya in 2020.?

17 Michael Hardy, ,,Pentagon Proves Air-Launched UAV Swarm Ability” C4ISR-
Net, 19 August 2022. https://www.c4isrnet.com/unmanned/uas/2016/03/15/pen-
tagon-proves-air-launched-uav-swarm-ability/. [accessed: 2.05.2023].

18 Bitar Mohammad, Chakka Benarji, ,Drone Attacks During Armed Conflict:
Quest for Legality and Regulation” International Journal of Intellectual Property
Management, No. % (2023): 97-411.

19 James Drew, ,USAF’s Small UAS Roadmap Calls for Swarming «kamikaze»
Drones” Flight Global, 10 December 2019. https://www.flightglobal.com/civil-uavs/
usafs-small-uas-roadmap-calls-for-swarming-kamikaze-drones/120493.article.
[accessed: 4.05.2023].

20 Neuron Unmanned Combat Air Vehicle (UCAV) Demonstrator” Airforce
Technology, 18 February 2020. https://www.airforce-technology.com/projects/
neuron/. [accessed: 6.05.2023].

21 STM Kargu” Smartencyclopedia, 4 January 2023. https://smartencyclopedia.
org/content/stm-kargu/. [accessed: 6.05.2023].

22 Joe Hernandez, ,A Military Drone with a Mind of Its Own Was Used in Com-
bat, U.N. Says” NPR, 1 June 2021. https://www.npr.org/2021/06/01/1002196245/a-
-u-n-report-suggests-libya-saw-the-first-battlefield-killing-by-an-autonomous-d.
[accessed: 8.05.2023].
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Also, according to media reports, in 2020, ,Kamikaze” and ,Kargu-2” were
deployed in Nagorno-Karabakh during the Armenia-Azerbaijan war**],

Contrary to the claims of HRW and opponents of the AWS ban, some
believe that machines will never be able to judge emotion and intent.
Technology has already demonstrated a growing capacity to read multiple
facial recognition patterns more accurately. In isolation from direct physi-
cal contact, it can also determine the rate of stress using digital cameras
sensory”?*. Similar technologies, ,sensory”, are utilized to determine men-
tal states like satisfaction and desperation in human behavior patterns'®®.

Several scholars have created methods for measuring and identifying
human emotions using wireless signals and computer learning; hence, the
system then uses machine learning, the ,,emotion classifier”, to determine
a person’s mood without making physical touch®*. Some legal experts
contend that robots that detect human emotions are not a precondition for
their lawful employment. Instead, they argue that it is feasible to design
a set of control procedures that are readily accepted and implemented to
guarantee that countries can use LAWS according to international law.
A proper algorithm, in conjunction with and carried out by a correctly
created system'®”, may generate a set of precautionary employment TTPs
to guarantee that the militaries can use LAWS under the IHL. Therefore,
you will move on to the comprehensive legal analysis of AWS from the
perspective of weapons law and targeting law.

23 Robin Forestier-Walker, ,Nagorno-Karabakh: New Weapons for an Old Con-
flict Spell Danger” Al Jazeera, 13 October 2020. https://www.aljazeera.com/featu-
res/2020/10/13/nagorno-karabakh-new-weapons-for-an-old-conflict-spell-danger.

24 Daniel J. McDuff, Javier Hernandez, Sarah Gontarek, Rosalind W. Picard,

,Cogcam” Proceedings of the 2016 CHI Conference on Human Factors in Computing
Systems, No. 3 (2016): 4000-4004. https://doi.org/10.1145/2858036.2858247.

25  Asaph Azaria, Asma Ghandeharioun, Akane Sano, Rosalind Picard, Natasha
Jaques, Sara Taylor, Predicting Students” Happiness from Physiology, Phone, Mobility,
and Behavioral Data. International Conference on Affective Computing and Intel-
ligent Interaction and workshops: [proceedings]. ACII (Conference), September
2015. https://pubmed.ncbi.nlm.nih.gov/28515966/.

26 Charles Q. Choi, ,,Mood-Detecting Sensor Could Help Machines Respond to
Emotions” IEEE Spectrum, 24 June 24 2021. https://spectrum.ieee.org/mooddetec-
ting-sensor-could-help-machines-respond-to-emotions.

27 Dustin A. Lewis, ,, Three Pathways to Secure Greater Respect for International
Law Concerning War Algorithms” Harvard Law School. PILAC (2020). https://pilac.
law.harvard.edu/three-pathways-to-secure-greater-respect-for-international-
-law-concerning-war-algorithms.
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4

Legal examination of AWS’s Development
and Deployment

Undoubtedly, the current autonomy approach in Al represents greater com-
plexity than before, as the AWS outputs are not necessarily subject to the
same rules they were programmed to, although the programming greatly
limits their self-decision'®®!. For example, Slaughterbots, an autonomous
aerial vehicle, can find and follow targets. Its system processes personal
data, including images and information, on social media sites to identify
and attack targets. The behaviour here is very complex, explaining to
us what we referred to through pre-programming and its intertwining
with independence, which explains the depth of complexity involved in
understanding AWS.

Indeed, any use of any new weapon or method of warfare, such as AWS,
must be subject to IHL. At a stage before use, the new weapon must be
reviewed to ensure its compatibility with IHL. As for the use stage in com-
bat, the new weapon must be subject to the rules of the organization of
hostilities.

Thus, ,weapons” and ,means of warfare” refer to the initial question,

,Is the weapon itself lawful?”, while ,, methods of warfare” refer to the
subsequent question, ,Is the manner in which the weapon is used lawful?”.
Therefore, two aspects must be studied to provide a clear picture of the
legitimacy of AWS. First, the weapons law, and second, the targeting law.

4.1. Weapons law

The IHL is considered a law that evaluates the legality of any weapon.
Moreover, IHL specifies weapons prohibited in specific instruments,
while those not specifically mentioned are subject to its evaluation rules.
The mere use of weapons prohibited by specific instruments is a crime
without regard to the consequences. Can AWS be considered illegal in
itself without the need for additional legal rules under IHL?

28 Jutta Weber, Lucy Suchman, ,Human-Machine Autonomies”, [in:] Autono-
mous Weapons Systems: Law, Ethics, Policy, ed. Nehal Bhuta, Susanne Beck, Robin Geif,
Hin-Yan Liu, Claus Kref (Cambridge: Cambridge University Press, 2016), 75-102.
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Therefore, some argue that the difficulty of predicting the results of AWS
makes it difficult to accept the idea of a ban before using them™'. This is
because the application of the principles can only be on a weapon in use.
Therefore, it is important to research IHL rules, whether in treaties or inter-
national customary law, to determine the legality of AWS. This paper will
subject AWS to the general principles of weapons law regulating means of
warfare in the light of no specific instrument prohibiting them. To ascer-
tain whether AWS would be deemed illegal under IHL. We will begin by
clarifying the IHLs considerations regarding the legality of weapons.

Article 35 of API stated that , The right of the Parties to the conflict to
choose methods or means of warfare is not unlimited”. Furthermore, the
second para of the same article also confirms that , It is prohibited to employ
weapons, projects and material and methods of warfare of a nature to cause
superfluous injury or unnecessary suffering”.

Some argue that most of the weapons banned under specific instruments
were due to the risk posed by their use'**). The gap relating to human deci-
sion in the stage of using the final force of deciding to kill in AWS threat-
ens the attribution of the responsibility process in its traditional sense
under the pretext of the lack of human control, judgment, or participation.
Article 36 of the API states that human beings must control decisions to
kill or the final-stage decision to use force.

The complexity of applying IHL rules of distinction, proportionality,
and precautions results from the unpredictability of AWS outcomes in
operational environments. It sheds light on a critical feature of gun law.
These rules are intended to protect permissible targets that is, military
objectives that is, combatants in the first place.

In alandmark Advisory Opinion issued in the Nuclear Weapons case, IC]
established the two fundamental principles that form the core of IHL™".,
The first principle, rooted in the principle of discrimination, encompasses
the prohibition against directly targeting civilians and civilian objects.
Additionally, it encompasses the ban on using indiscriminate weapons,
defined as those incapables of distinguishing between civilian and mili-
tary targets. The second principle prohibits the use of weapons that cause

29 Maciej Zajac, ,Beyond Deadlock: Low Hanging Fruit and Strict yet Achiev-
able Options in AWS Regulation” Journal of Ethics and Emerging Technologies, No. 2
(2022): 1-14.

30 David Turns, ,Weapons in the ICRC Study on Customary International Huma-
nitarian Law” Journal of Conflict & Security Law, No. 2 (2006): 201, 204.

31 Nuclear weapons Advisory Opinion; Greenwood (n 4) 445-446.
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unnecessary suffering to legitimate targets or unnecessarily exacerbate
their suffering. This is also called the ,,SIrUS rule” by the ICRC, which speci-
fies that weapons should not cause harm greater than unavoidable to achieve
legitimate military objectives®?. Furthermore, a general rule regarding
the development and deployment of weapons obliges states to conduct
alegal review of the weapon in question, as stipulated in Article 36 of API.

4.1.1. AWS and Causing of Superfluous Injury
or Unnecessary Suffering

Weapons that cause (maux superflus) are prohibited under both Article 35(2)
APIand Article 24(e) of the Hague Conventions IV. This rule has become cus-
tomary over time and is present in most treaties dealing with weapons law.
Before any analytical application of the principles can be made, it must
be made clear that AWS are not like other weapons. The fundamental dif-
ference between conventional weapons and AWS are the independent
nature of performance, especially in the targeting decision. Moreover, the
concept of AWS are to delegate the decision to use a weapon to a system that
runs on Al The difference is clear in terms of the impact and the damage
that could be caused by using weapons to delegating the use of weapons to
an autonomous system. From this standpoint, it cannot be said that AWS
will inevitably cause certain suffering. Moreover, the notion that AWS may
cause superfluous injury or unnecessary suffering cannot be accepted in
all circumstances, if we take into account that AWS are a system in general.
Upon closer examination, it became clear that independence itself can-
not have a direct negative consequence on the effects of use (harmful
effects). Of course, there are weapons themselves that have direct effects by
causing injury and suffering, therefore, questions arise about fully equip-
ping the regime with such weapons or ammunition. The logical answer is
to ban every weapon system that is equipped with munitions or weapons
that, by their nature, cause superfluous injury or unnecessary suffer-
ing. AWS are not always classified as a system. When AWS are used as
a weapon, this is exclusively when we want to differentiate between AWS
as a system equipped with weapons or as a weapon itself®., It considers
the possibility of the system causing acts that lead to excessive injury or

32 Robin M. Coupland, ,Review of the Legality of Weapons: a New Approach”
International Review of the Red Cross, No. 835 (1999): 583.

33 Liu Hin Yan, ,Categorization and Legality of Autonomous and Remote
Weapons Systems” International Review of the Red Cross, No. 886 (2012): 94.
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unnecessary suffering if it is programmed to commit these acts. In this case,
it is excluded to consider the type of ammunition or weapon with which
the system is equipped. Such a scenario is unlikely and will not be subject
to comparison for every AWS as a weapon system. However, the impact of
thelegal evaluation will only be on that particular case. Therefore, the legal
assessment of AWS as a whole will not be affected. The aforementioned
possibilities do not suffice to consider AWS as a whole unlawful in terms
of causing unnecessary suffering or excessive injury. AWSs that may be
considered in conflict with this principle are subject to specific scenarios
that do not apply to the entire category. Therefore, the autonomy feature
of AWS does not, in and of itself, cause excess injury or needless suffering.

Ultimately, the level of human oversight required over crucial functions
must be adequate to guarantee that the harm from using the AWS does not
surpass the anticipated military benefit. The assessment of this require-
ment relies on the type of ammunition utilized by the weapon system in
question; thus, the fact that the actual deployment of force is orchestrated
through an Al-driven process does not seem to be the determining factor.

4.1.2. AWS and the Indiscriminate Weapons

Regarding the potential targeting of a military objective by an AWS, as man-
dated by Article 51(4) (b) of the AP, it is necessary to clarify that the pres-
ent technology forming the foundation of the AWS, along with anticipate
technological advancements, indicates that current or near-future systems
are improbable to distinguish in situations involving anti-personnel appli-
cation of force effectively™*.

Nevertheless, it would be unreasonable to overlook the potential for
future advancements in the capacity of Al'to distinguish between various
types of objects. In addition, the development and deployment of indis-
criminate AWS appear improbable, given their limited military utility'**!.
Furthermore, beyond applications involving anti-personnel measures,
operational systems could be considered predecessors to AWS or basic

34 Nils Melzer, Human Rights Implications of the Usage of Drones and Unmanned
Robots in Warfare, (Directorate-General for External Policies, European Parliament,
2013), 28.

35 Christopher Toscano, ,«Friends of Humans»: An Argument for Developing
Autonomous Weapons Systems” Journal of National Security Law & Policy, No. 1
(2015): 189, 206.
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versions of AWS¢l, These systems can distinguish between various signs,
exemplified by some of the antiarmor missiles’ capacity to discern between
different vehicle types™”. It has been argued that with the advancement
of new technologies, AWS can exceed the current human capacities to
uphold the distinction principle®®!. Whether this assertion materializes
depends on the trajectory of technological development and the specific
technology integrated into the AWS. The configuration of an AWS, particu-
larly concerning sensor technology and system intelligence, will signifi-
cantly influence its capacity for distinction, as autonomy alone does not
always guarantee this capability.

Nevertheless, the scenario where an AWS are unable to distinguish
between civilians and combatants does not inevitably preclude its poten-
tial to be directed at a military objective under any circumstances. There
remains the possibility that such AWS could still be utilized if measures
are taken to minimize the possibility of encountering non-combats dur-
ing their deployment. Such mitigation may include restricting their use
to certain environments®°.,

An alternative approach to implementing such precautions involves
setting specific task parameters, such as selecting the operational area or
regulating the degree of force employed by the AWS. In this aspect, AWS
can be likened to indiscriminate weapons, as they may produce indiscrimi-
nate outputs but are not in every scenario; their impact depends on the
context of their deployment. Adhering to these precautions would enable
the deployment of AWS while upholding the distinction principle, even
if they lack this capability. It should be noted that AWS could be used in
adiscriminatory manner by programming specific legitimate goals for the
system to achieve, effectively directing its focus to those goals.

When examining the issue of unmanageable outputs, as stipulated
in Article 51(4)(c) of the API, there seems to be nothing inherent in the
autonomy of the killing decision that could be debated to result in unsuper-
vised outputs as envisioned by this provision. It is essential to distinguish

36 Rebecca Crootof, , The Killer Robots Are Here: Legal and Policy Implications”
Cardozo Law Review, No. 36 (2015): 1837, 1842-1843.

37 Brian Handy, Royal Air Force Aircraft & Weapons (DCC(RAF) (Publications
Belmont Press, 2007), 87; Crootof, ,, The Killer Robots Are Here”, 1870-1871.

38 Shane Reeves, William Johnson, ,,Autonomous Weapons: Are You Sure These
Are Killer Robots? Can We Talk About It?” The Army Lawyer, (2014): 25, 26.

39 George R. Lucas Jr, ,Automated Warfare” Stanford Law & Policy Review,
25 (2014): 317.
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between unmanageable outputs stemming from an AWS and the com-
mon direction that an AWS should be categorized as unmanageable.
The notion of unmanageability concerning AWS differs from what is under
Article 51(4)(c) of API. When discussing AWS, unmanageability refers to
the inability of someone to directly control the actions of the system once
it has been deployed. Typically, autonomy in this context refers to the
precise actions of a system that are unsupervised.

This implies that the unmanageability of AWS does not suggest that the
system is prone to indiscriminately targeting both combatants and civilians,
as it can only operate within the limits of its programming and functioning
standards and, in many instances, can likely be deactivated'*’!. Therefore,
unless AWS are equipped with a weapon that produces unmanageable
outputs, such as prohibited weapons, it does not appear that an AWS would
entail unmanageable outputs'!l.

One could argue that Cyber Attacks could be entirely unsupervised,
as evidence suggests that the spread of infection by these attacks cannot
always be managed as presented by Article 51(4)(c) of the API"*?. A notable
instance of such a scenario was the Stuxnet worm, which spread unsu-
pervised and indiscriminately. However, this example demonstrates that
payload delivery was controlled despite the worm’s unsupervised spread,
targeting only its intended destination. This indicates that while the sys-
tem might be uncontrolled, its outputs were controllable!**!. Moreover, it
illustrates that with proper programming and task stipulations, AWS could
be utilized while adhering to fundamental principles.

Therefore, in determining whether an AWS should be inherently classi-
fied as indiscriminate, it is crucial to understand that nothing is inherent
in the autonomy of the killing decision that would categorize these weapon
systems as indiscriminate. Instead, this designation relies on different
attributes of the system. Consequently, specific AWS could potentially be

40 Christopher Toscano, ,«Friends of Humans», 189. P 208.

41 Jeffrey S. Thurnher, ,Means and Methods of the Future: Autonomous Sys-
tems”, [in:] Targeting: the Challenges of Modern Warfare (The Hague: TMC Asser
Press, 2015), 186-187.

42 Ahmad Khalil, S. Anandha Krishna Raj, ,Challenges to the Principle of
Distinction in Cyber Warfare Navigating International Humanitarian Law Com-
pliance” Prawo i WieZ 49, No. 2 (2024): 109-131.

43 Dinniss Heather Harrison, Cyber Warfare and the Laws of War (Cambridge:
Cambridge University Press, 2012) 255, n 41159.
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inherently indiscriminate; nevertheless, this trait will not be a common
factor of the AWS as a category; thus, not all of them could be banned.

4.1.3. AWS and the Provision of ,,Legal Review of Weapons”

Article 36 of API establishes a crucial responsibility regarding weapons
law under IHL. This obligation pertains to conducting a legal assessment
of new weapons, methods, and means of warfare**.. This assessment aims
to ensure that the development, acquisition, or adoption of such weaponry
aligns with the principles of IHL. Article 36 was introduced as a mechanism
to tackle the challenges presented by technological advancements.
Reviewing AWS must consider the inherent features of these weapon
systems. Conventional review procedures may prove insufficient in dealing
with AWS owing the intricate nature and opacity of algorithms govern-
ing autonomy. Therefore, tailored measures, such as specialized software
tools, have been proposed to verify the system’s adherence to regulations
and continuously evaluate testing and training performance!*”, While
acknowledging that Article 36 reviews extend to AWS, it is essential to
adapt these reviews to suit the specific characteristics of such systems.
Upon closer examination, Article 36 did not address the application of
force against individuals. Rather, it mandates the establishment of national
mechanisms that facilitate the testing of new weapons, following the rules
and principles of IHL and other relevant international norms. Thus, when
developing AWS, nations must guarantee that these emerging weapons
adhere to the established regulations of weapons law, encompassing target-
ing law, and also comply with the rules and principles of the International
Human Rights Law (IHRL) aimed at safeguarding the dignity and rights of
individuals*?l. Crucially, Article 36 mandates that new weapons should be
assessed against principles such as humanity. In addressing prohibitions and
limitations grounded in customary and conventional weaponslaw, the ICRC’s
Guide finalizes with a brief section reserved for ,Prohibitions or restric-
tions should adhere to principles of humanity and the dictates of public

44 Additional Protocol I (API) 1977 to the Geneva Conventions 1949.

45 Alec Tattersall, Damian Copeland, Reviewing autonomous cyber capabilities
(2021), 205-257.

46 David A. Ruth, Paul Nielsen, ,Defense Science Board Summer Study on
Autonomy (Washington: Defense Technical Information Center, 2016).
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conscience” - the Martens Clause'*”). As per the humanitarian establish-
ment, the principle of humanity, as delineated in the Martens Clause, can
be used to declare a weapon illegal. Hence, if (AWS) were judged to violate
these ,principles of humanity and dictates of public conscience”, they would
fail to meet the criteria of the legal review stipulated in Article 36 of API.

Nevertheless, the constraints and deficiencies arising from the review
process are primarily contingent on how those assessments are carried out
rather than on the specific technology being evaluated. In any case, AWS
must undergo evaluation against the broader scope of IHL, encompassing
regulations of weapons law, targeting law, and principles.

4.2. Targeting law

Moving to address the second aspect of regulations within IHL, which per-
tains to the appropriate use of force against individuals, known as targeting
law. This body of regulation specifically deals with the lawful utilization of
(legitimate) weapons in attacks. It emphasizes not the weapon itself but
rather its wielder. Targeting law shares a common humanitarian principle
with weapons law in that the parties involved in a conflict do not possess
unlimited rights to attack each other. Therefore, it can be argued that both
branches of IHL exhibit humanitarian characteristic as a fundamental
feature. In this regard, we must initially refer to Article 48 of the API, that
encloses the principle of distinction. According to this principle, parties
engaged in a conflict must distinguish between protected individuals and
combatants, as well as between civilian objects and military targets. It is
mandatory to direct military operations against the latter only and is
universally recognized as reflecting customary law, in particular, Rule 1°*),
The distinction between weapons law and targeting law centres on who
is protected: while weapons law focuses on combatants, targeting law
confirms that force is directed only towards acceptable targets, thus safe-
guarding civilians from injury. Targeting law standards foist the rights and
obligations of parties involved in a conflict when preparing and executing
an ,attack”. According to Article 49(1) of API, an ,attack” refers to ,acts

47 A Guide to the Legal Review of New Weapons, Means and Methods of War-
fare: Measures to Implement Article 36 of Additional Protocol I of 1977, January
2006” IRRC, No. 864 (2006): 933.

48 Customary International Humanitarian Law.
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of violence against the adversary, whether in offense or defence”. Hence,
it is unanimous that AWS attacks fall under these norms. A vital issue to
address is determining when an attack using AWS begins and its duration.
One viewpoint suggests that an attack starts when the AWS select a target
(narrow view). At the same time, another argues that it begins when AWS
are activated (broad view). As the definition of ,attack” affects the appli-
cability of IHL rules, the latter view is preferable[*.,

The current patterns observed at the CCW support the idea that humans
and AWS will collaborate on the battlefield. Guiding Principle (c) acknowl-
edges the crucial role of human-machine interaction, which can manifest
in diverse ways and at different stages of the operational process. While
a detailed discussion of this topic is beyond the scope of this discussion,
it is important to note that these trends indicate that AWS, as a complete
substitute for humans in combat, would be tricky. This underscores the sig-
nificance of targeting law in evaluating whether such AWS can be utilized
in compliance with IHL rules. Now, let us shift our focus to the primary
norms within targeting law, which include the prohibition of indiscrimi-
nate attacks and the obligation to take precautions in an attack.

4.2.1 Deploying AWS and the Protection Against
Indiscriminate Attacks

Derived from the principle of distinction, regulations against indiscrimi-
nate attacks establish a distinction between permitted and prohibited
targets. The civilian population and individual civilians are not legitimate
targets during conflicts. This prohibition, outlined in Article 51(2) of API
and 13(2) of API], is supplemented by more exhaustive rules constraining
parties involved in a conflict.

Moreover, it is important to emphasize that the prohibition of indis-
criminate attacks is of great importance within the framework of the
targeting law. The most important rules consistent with the context of
AWS deployment fall into two categories. First, the principle of discrimi-
nation contains many rules that are important in classifying individuals
when launching an attack, those whose targeting is legal and those whose

49 Vincent Boulanin, Neil Davison, Netta Goussac, Moa Pelddn Carlsson, Limits
on Autonomy in Weapon Systems: Identifying Practical elements of Human Control
(2020).
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targeting is illegal. Second, proportionality is a principle that balances
expected and actual military advantages and reduces collateral damage.

4.2.1.1. AWS AND THE PRINCIPLE OF DISTINCTION

First, the rule against indiscriminate attacks mandates that the involved
party in a conflict abstain from employing tactics thatlack discrimination.
These tactics encompass warfare methods aimed at protecting individuals
or objects, thereby starkly contravening the standards mentioned ear-
lier. This rule is succinctly articulated in Article 51(4) (a) of the API, which
explicitly prohibits indiscriminate attacks as those not aimed at a distinct
military target, a rule widely recognized as customary.

This rule complements the one against indiscriminate weapons, con-
currently, they constitute a set of rules representing the core principle of
distinction outlined in Article 48 of API. According to this fundamental
rule, parties engaged in a conflict must always distinguish between civil-
ians and combatants, as well as between civilian objects and military tar-
gets, leading their actions solely towards the latter. Articles 51(2) and 52(1)
elaborate on this principle.

The primary challenge faced by a commander when opting to deploy
AWS are ensuring that attacks conducted through them are aimed solely at
legitimate targets. A key concern commonly linked with remote warfare is
that the likelihood of misidentifying targets escalates due to the separation
of humans from the battlefield and the reliance on automated or autono-
mous systems for crucial functions"®. To mitigate and eliminate these risks,
AWS must be able to assess the status of individual targets before initiating
engagement. However, depending on the circumstances, an autonomous
system may have difficulty making such assessments accurately.

According to Article 52(2) of API, the classification of ,military objec-
tives” encompasses ,objects that, due to their nature, location, purpose, or
utility, contribute significantly to military activities, and whose complete
or partial destruction, capture, or neutralization, in the prevailing circum-
stances, provides a clear military advantage”*".,

50 Emily Crawford, , The Principle of Distinction and Remote Warfare”, [in:]
Research Handbook on Remote Warfare (Cheltenham: Edward Elgar Publishing, 2017),
50-78.

51 Horace B. Robertson, , The Principle of the Military Objective in the Law of
Armed Conflict”, [in:] The Development and Principles of International Humanitarian
Law (London: Routledge, 2017), 531-557.
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Although identifying a military target based on its ,essence” might
appear straightforward, AWS will require qualified sensors to distinguish
amilitary vehicle from a civilian one!*?. Parameters such as ,,purpose” or

semploi” pose greater challenges for assessment, inevitably necessitating
a context-dependent evaluation. The ICRC’s Commentary describes the
notion of , purpose” as the planned utilization of an object, while the notion
of ,use” pertains to its current role. It must be pointed out that the concept
of concrete military advantage has been subject to many interpretations,
but raising such an issue results in a loss of protection for civilians and
civilian objects'*?l.

To comply with these rules, AWS must have algorithms that can process
vast amounts of time-sensitive data. In addition, determining the mili-
tary value of a target requires an assessment of the immediate military
advantage to be gained from an attack, which is another challenge for
algorithms'®*l, Consequently, some suggest deploying AWS solely in struc-
tured, simplified environments, where algorithms can reliably make exact
time assessments®*.. In international armed conflicts (IAC), identifying
combatants on the battlefield can be challenging because IHL does not
mandate a specific uniform for regular forces, only requiring irregular
forces to carry their weapons openly.

It is important to navigate the extent of human control required over
AWS in adhering to the rule against indiscriminate attacks, particularly
when these machines undertake crucial roles on the battlefield. A common
argument questions the compatibility of AWS with targeting laws, suggest-
ing that the subjective and context-dependent nature of categorizing indi-
viduals clashes with algorithmic systems, making it challenging to employ
AWS in an IHL-compliant manner. However, this argument presents a tech-
nological constraint against AWS, which may change with future advance-
ments. For instance, developments in deep-learning algorithms could
enable AWS to differentiate between permissible and non-permissible

52 Markus Wagner, ,,Autonomy in the Battlespace: Independently Operating
Weapon Systems and the Law of Armed Conflict”, [in:] International Humanitarian
Law and the Changing Technology of War (Leiden: Brill Nijhoff, 2013), 99-122.

58 Michael N. Schmitt, ,Targeting and Humanitarian Law: Current Issues” Israel
Yearbook on Human Rights, Vol. XXXIV (2004): 59-104.

54 Wagner, ,Autonomy in the battlespace”, 99-122.

55 Matthias Brenneke, ,Lethal Autonomous Weapon Systems and their Com-
patibility with International Humanitarian Law: a Primer on the Debate” Yearbook
of International Humanitarian Law, Vol. XXI (2020): 59-98.
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targets. Therefore, if algorithmic systems can ensure the proper categoriza-
tion of individuals, it implies compliance with rules against indiscriminate
attacks. The recent United Nations General Assembly Resolution on Al
assured this. Although the resolution is not aimed at the military sector,
it confirms that the development of reliable Al should keep pace with the
urgent need to reach a global consensus on safe, secure, and trustworthy
Al systems®®],

In combat situations, one of the challenges for AWS will be identify-
ing when a combatant surrenders and thus gain protected status. Once
surrendered, the individual cannot be targeted. AWS must be equipped
to recognize and acknowledge surrender, requiring suitable sensors and
algorithms to accurately detect and interpret human behavior. While some
authors have highlighted the technological difficulties in these situations,
this does not warrant a complete ban on AWS”),

While it is plausible to argue that AWS do not violate the rule against
indiscriminate attacks when human operators are not directly involved
in target selection and engagement, the crucial aspect is determining the
level of ,human control” required over vital functions. At its core, AWS
must be able to ,classify” targets to ensure proper discrimination. While
autonomous systems excel in ,observing” and ,recognizing” potential
targets, the decision to use lethal force is more uncertain and may neces-
sitate human intervention. Therefore, human operators may retain control
to intervene, when necessary, especially in situations where categorizing
a specific individual is uncertain.

In situations of uncertainty regarding status, targeting law mandates
parties to a conflict to assume that the individual is civilian. This principle
aligns with customary law, emphasizing the need to refrain from automati-
cally attacking anyone who appears dubious. Applied to AWS, this principle
prohibits autonomous systems from attacking when there is doubt about
an individual’s status. In such cases, human operators are required to inter-
vene. However, humans do not need to intervene every time doubt arises
regarding the permissibility of a target. This may be suitable initially, but
as autonomous systems become more advanced, they may handle doubt
effectively. For instance, it is suggested that AWS should convert doubts into
ameasurable probability, classifying individuals below a certain threshold

56 UN General Assembly resolution on Al, document A/78/L.49, 21 March 2024.
57 Robert Sparrow, ,Twenty Seconds to Comply: Autonomous Weapon Systems
and the Recognition of Surrender” International Law Studies, No. 1 (2015): 20.
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as civilians'®l. If the AWS operate comparably to a reasonable human in
the same situation, they comply with the doubtful rule.

The conclusion we arrived at can be summarized that, the absence of
human intervention in target selection and engagement does not inherently
violate the principles of distinction, provided that Al techniques integrated
into AWS enable accurate categorization of human targets.

4.2.1.2 AWS AND THE RULES OF THE PRINCIPLE OF PROPORTIONALITY
Another set of rules that require human oversight of AWS is derived from
the principle of proportionality. The prohibition against direct attacks on
civilians does not mean that civilians cannot be targeted under any cir-
cumstances. The principle of proportionality states that when strategizing
and conducting an attack, the anticipated military advantages must be
weighed against the expected civilian harm, often known as ,collateral
damage”. Essentially, civilian harm is not automatically forbidden; it only
becomes unacceptable when disproportionate®’,

This introduces an additional level of notional complexity: not only
will parties engaged in a conflict need to utilize methods and strategies to
classify targets accurately, but they will also have to evaluate the potential
military advantages of executing a specific attack and compare it with the
anticipated collateral damage. Nevertheless, in warfare, collateral damage
is inevitable; it is impossible to envision warfare without it'*°’.

Article 51(5) (b) states that an attack is considered ,indiscriminate” when
the unintended harm to civilians or their objects exceeds the anticipated
military advantage. If this occurs, according to Article 57(2) (b), the attack
must be halted or aborted. While such rules are not explicitly stated in the
API], they are generally accepted as applicable to non-international armed
conflicts (NIAC) on the basis of humanitarian principles or as custom.

At the functioning stage, achieving equilibrium consisting of the prin-
ciple of proportionality entails a thorough three-phase analysis before-
hand: (1) estimating potential collateral damage, (2) evaluating military

58 Joshua G. Hughes, , The Law of Armed Conflict Issues Created by Program-
ming Automatic Target Recognition Systems Using Deep Learning Methods” Year-
book of International Humanitarian Law, Vol. XXI (2018): 99-135.

59 Gregor Noll, ,Analogy at War: Proportionality, Equality and the Law of
Targeting” Netherlands Yearbook of International Law, 43 (2012): 205-230.

60  Yoram Dinstein, Discussion: Reasonable Military Commanders and Reasonable
Civilians. Legal and Ethical Lessons of NATO’s Kosovo Campaign (Newport: Naval War
College, 2002).
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advantages, and (3) discerning any excessiveness''.. In the initial step,
proportionality mandates assigning significance to the expected collateral
damage, which varies depending on the characteristics of the target, for
instance, the presence of vulnerable individuals and the severity of the
harm, where injuries are typically considered less severe than loss of life.

In assessing military advantages, a major concern centers on the complex
issue of self-protection, which is especially pertinent to AWS. A scenario
where no personnel are harmed in an attack, such as the matter with
an AWS, appears inherently advantageous from a military standpoint.
However, suggesting that an attacker with superior weaponry can obliter-
ate the enemy and view civilian casualties as collateral damage is morally
repugnant. To prevent such a scenario, it is strongly recommended that
the safety of the attacking forces not be factored into the calculation of the
military advantage.

The final phase, assessing excessiveness, stands out as particularly
intriguing. Proportionality-based regulations necessitate balancing con-
flicting weights: military advantage and collateral damage. There is been
speculation about whether these capabilities could be translated into algo-
rithms and, more broadly, whether the assessment of proportionality could
be delegated entirely to AWS'*?,

Matching these interests poses a challenging duty for humans them-
selves. Balancing involves naturally unique and context-dependent
evaluations based on reasonableness and excessiveness, which adhere to
a standard akin to a well-informed individual'®®. However, this does not
imply that such standards are arbitrary, as they are ultimately based on
the beliefs and knowledge of the agent involved.

Due to the complexity of this equilibrium, it is argued that algorith-
mic techniques are structurally insufficient to meet that criterion'*.
Accordingly, some propose a ban on AWS, while others suggest that AWS
can adhere to proportionality rules with proper adjustments in human
supervision'®”, Major military powers globally have funded Al systems
capable of estimating collateral damage using matter-of-fact norms, which

61 Petra Re$lové, Meaningful Human Control in Autonomous Weapons (2023).

62 Jeroen Van Den Boogaard, ,Proportionality and Autonomous Weapons Sys-
tems” Journal of International Humanitarian Legal Studies, No. 2 (2015): 247-283.

63 Enzo Cannizzaro, Proportionality in the Law of Armed Conflict (2014).

64 Michael N. Schmitt, ,,Autonomous Weapon Systems and International Huma-
nitarian Law: a Reply to the Critics” Harvard National Security Journal Feature (2012).

65  Supra not (6).
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can be rephrased as algorithmic vocabulary™®. Nevertheless, these systems
have been criticized for not being able to translate moral considerations
into algorithmic codes, such as feelings and reason.

If the result is reasonably consistent with a conjectural human agent,
full compliance with the relevant rules is achieved. Furthermore, in IHL,
the benchmark ensuring reasonableness through the ability to understand
and justify the actions of AWS, which is crucial”. It is essential to recog-
nize that proportionality rules present challenging missions to military
personnel, requiring them to balance military necessities with human
values. This complexity makes it inappropriate to embody proportional-
ity rules in the algorithms. However, it is important to note that future
advancements may lead to the development and deployment of AWS that
operate in accordance with proportionality constraints.

4.2.2. AWS and the Precautionary Principle

The stipulation embedding the obligation to exercise precaution in attacks,
asoutlined in Article 57 of the API, commences with a fundamental princi-
ple mandating the application of ,continuous supervision” in safeguarding
civilians and civilian objects. The term ,continuous” implies an endur-
ing commitment, and the expansive interpretation of , military proces”
reaffirms that this obligation remains incumbent upon parties involved
in a conflict throughout its duration. Regarding restrictions concerning
indiscriminate attacks, precautionary measures also hinge upon contextual
evaluations and are aligned with a measure of properness.

Additionally, there exist regulations mandating the selection of means
and methods of warfare aimed at mitigating or averting collateral damage,
alongside the choosing of targets anticipated to pose the least risk of col-
lateral harm. Furthermore, precautionary principles necessitate parties
to a conflict to abstain from initiating attacks and to halt or annul ongoing
attacks when it becomes evident that they cannot adhere to the principles
of distinction and proportionality. Finally, when attacks are anticipated

66 Jeffrey S. Thurnher, ,Feasible Precautions in Attack and Autonomous
Weapons”, [in:] Dehumanization of Warfare: Legal Implications of New Weapon Tech-
nologies (Berlin-Heidelberg: Springer Verlag, 2018), 99-117.

67 Michael N. Schmitt, Jeffrey S. Thurnher, ,Out of the Loop: Autonomous
Weapon Systems and the Law of Armed Conflict” Harvard National Security Journal,
4 (2012): 231.
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to impact the civilian populace, parties must provide ,effective warning”
whenever feasible to reduce civilians’ openness to preventable harm.

Taken collectively, these rules operationalize most laws pertaining to
weapons and targeting, as discussed earlier. The utilization of AWS in
armed conflicts is anticipated to pose significant challenges for parties
opting to employ them. Miscellaneous suggestions have been made con-
cerning executing precautionary measures when specific crucial functions
are delegated to unsupervised autonomous systems operating. To achieve
the precautions’ objective, it is imperative that human operators consis-
tently observe and deactivate any AWS instances that exhibit unauthorized
behaviour*®). Leaving a ,kill buton” for AWS, a fail-safe measure against
clear violations of admissible conduct by AWS, presents developers with
technological hurdles, such as mitigating threats of spoofing or hacking.
Nevertheless, maintaining human oversight in line with the fundamental
precautionary principle remains critical .

A perspective has been put forward likening AWS to ,fire-and-forget’
projectiles, which cannot be recalled once launched and do not raise con-
cerns about compatibility with IHL if human operators cannot recall them
post-deployment. However, this conceit’s applicability for AWS depends
heavily on the operational environment and the system’s intended targets.
While it may hold in military settings, environments with civilian presence
may necessitate human intervention, possibly by an override mechanism
or operator regular check-in"". Given these characteristics, it is evident
that adherence to precautionary measures in targeting mandates a level of
human control over AWS to make instructed decisions on their deployment.
Commanders must comprehend the capacities of AWS in a given context
and take necessary precautions".

Nevertheless, systems that facilitate improved collaboration between
humans and machines may prove pivotal. Therefore, the opinion that
some decisions regarding target selection and engagement could be made

»
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unsupervised humans is not vigorous; precautionary actions can be estab-
lished to meet IHL requirements regardless of human intervention in
crucial decision-making processes.

4.2.3. The Marten’s Clause: A Controversial Perspective on AWS

The assessment of emerging technology by the principle of humanity
within the framework of IHL incontrovertibly carries influential weight.
Thelegal importance, or authoritative mandate, of this principle is broadly
discussed in IHL circles owing to its notional conjectural nature and func-
tional ramifications. It is pleaded that the Martens Clause in IHL operates
akin to Article 38 of the Statute of the ICJ, which delineates the origins of
the legal framework”?.. Nevertheless, a constant controversy exists con-
cerning the legal potency of the principle of humanity, as mentioned in the
Martens Clause, from different doctrinal and jurisprudential viewpoints.

Some argue that the principle of humanity lacks autonomous, legally
binding effects and cannot prohibit specific weapons or methods of war-
fare on its own. This view is supported by the observation that no weapon
has been declared illegal based solely on the Martens Clause!’.. Instead,
domestic and international case law tend to use the clause to confirm
existing legal solutions, offer new interpretations, or reject arguments.
However, this stance risks rendering the clause redundant, merely reit-
erating existing norms. While the clause explicitly refers to established
custom!”"), its mention of ,,principles of humanity and dictates of public
conscience” suggests consideration of other sources of law, prompting
alternative interpretations. Another group of interpreters contends that
the Martens Clause influences the sources of international law, with some
advocating a more significant role for natural law!’*!. They argue that the
clause operates beyond positive law, embodying moral imperatives with

72 Jeroen C. van den Boogaard, ,Fighting by the Principles: Principles as
aAource of International Humanitarian Law”, [in:] Mariélle Matthee, Brigit Toebes,
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Springer International Publishing, 2015), 125-143.
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75 Antonio Cassese, ,The Martens Clause: Half a Loaf or Simply Pie in the Sky?”,
[in:] The Development and Principles of International Humanitarian Law (London:
Routledge, 2017), 373-402.



Ahmad Khalil, S. Anandha Krishna Raj | Development and Deployment... 147

abinding force. Some ICJ judges have implicitly or explicitly invoked extra-
positive law to support their positions. This perspective underscores the
close connection between IHL and extra-positive values”®..

However, questions remain about the inconsistent binding effect of legal
sources, such as the principle of humanity. It remains uncertain whether
the principle should be considered a binding source, without a middle
ground. Transitioning to the specific realm of AWS, the principle of human-
ity assumes heightened significance. As technological advancements
reshape the nature of warfare, ethical considerations surrounding the
deployment of autonomous systems have become increasingly prominent.
The Martens Clause, with its emphasis on humanitarian values, provides
aframework for evaluating AWS deployment’s ethical and legal implications.

Due to its compelling moral foundation, the principle of humanity is
a significant argument for NGOs that oppose AWS'”). Human Rights Watch,
forinstance, frequently cites this principle in its reports, using it as a basis
to challenge the legality of AWS. While there is no unanimous agreement
among experts and the general public regarding the acceptability of auton-
omous killing, a considerable number find the concept deeply troubling
and unacceptable. States are urged to consider these perspectives when
assessing dictates of public conscience.

The ICRC also emphasizes the significance of the , principles of human-
ity” and ,dictates of public conscience”, viewing them as inherently linked
to morality and distinct from positive law'’®!. However, the ICRC does
not offer clear arguments regarding the normative status of these prin-
ciples. Nonetheless, AWS raise ethical concerns that require translation
into legal terms; failure to do so could imply permissibility under IHL"!.
Some authors advocate for a normative role for the principle of humanity,
arguing that discussions on legal and moral standards for killing cannot

76 Hilly Moodrick-Even Khen, , Aidos and Diké in International Humanitarian
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77 Amanda Sharkey, ,,Autonomous Weapons Systems, Killer Robots and Human
Dignity” Ethics and Information Technology, No. 2 (2019): 75-87.
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overlook essential human qualities, such as conscience, common sense,
and intuition, which cannot be programmed into machines'®°..

In this context, the principle of humanity requires careful consideration
of the potential humanitarian consequences of autonomous weapons.
Itadvocates a balanced approach that considers military necessity and ethi-
cal concerns. This underscores the imperative for human responsibility in
decision-making processes, ensuring accountability and compliance with
fundamental principles of humanity and the dictates of public conscience.

In essence, general principles similar to those in IHRL can be identi-
fied in IHL. Humanity, as a core value, can be regarded as a general prin-
ciple of THL, allowing for its application in cases where existing IHL rules,
such as AWS, may fall short.

By integrating the principle of humanity into discussions on AWS,
policymakers, and legal experts can navigate the intricate ethical and
legal challenges posed by emerging technologies. This approach ensures
that advancements in warfare remain aligned with the overarching goal
of preserving human dignity and minimizing the cost of armed conflict,
following established international legal principles and humanitarianism.

In summary, the principle of humanity provides a strong legal foun-
dation for asserting that delegating critical functions to machines, with
human operators having minimal to no power to intervene, is unacceptable.
However, state and non-state actors often invoke the Martens Clause more
as a tool to influence future lawmaking than as a strictly legal imperative.
While some view it primarily as a moral guideline, others seek to ensure
that the development and deployment of AWS align with IHL rules. In cases
where ,human control” is maintained, and human operators can under-
stand and explain the actions of AWS in compliance with IHL, the use of
AWS are deemed permissible. However, in both scenarios, the significance
of the principle of human dignity was greatly underestimated.

80 Mary Ellen O’'Connell, ,Banning Autonomous Killing: The Legal and Ethical
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Conclusion

5

The evolving landscape of warfare, driven by new tactics, geopolitical
shifts, and technological advances, necessitates a legal debate to regulate
emerging combat technologies, such as AWS. The concept of autonomy
in weapon systems further complicates the debate, with definitions and
distinctions between automatic and autonomous systems remaining
ambiguous. The development of AWS is progressing globally, with vari-
ous countries investing in advanced systems for military applications.
The capacity of technology to detect human emotions raises additional
legal and ethical concerns, yet some argue that appropriate control pro-
cedures can ensure AWS compliance with international law. Given these
complexities, a comprehensive legal analysis of AWS from the perspective
of weapons law and targeting law is necessary to navigate the ethical and
legal implications effectively. Such an analysis will contribute to shaping
responsible governance frameworks and ensuring the adherence of AWS
to international humanitarian principles.

The legal examination of the development and use of AWS has revealed
the complexity of evaluating these technologies under IHL. Two aspects
have been studied to assess legality of AWS: weapons law and targeting
law. Weapons’ law, governed by the IHL, evaluates weapons’ lawfulness
and inherent characteristics. Article 35 of the API prohibits weapons from
causing superfluous injury or unnecessary suffering, establishing the legal-
ity criteria for AWS. Although AWS’s autonomy introduces complexity, it
does not inherently render them unlawful, because their impact depends
on specific scenarios and programming.

Regarding the targeting law, the AWS must distinguish between mili-
tary objectives and civilian targets, as mandated by Article 51(4)(b) of
the API. Current technological limitations may challenge AWS’s ability
to distinguish themselves effectively in certain scenarios, but potential
advancements could improve their capability. Additionally, AWS must
undergo a legal review process, as outlined in Article 36 of AP], to ensure
compliance with IHL principles, including humanity.

While challenges exist in evaluating AWS’s adherence to THL, tailored
review processes and continuous assessments can help address these
complexities.

The principle of humanity, enshrined in the Martens Clause, plays a piv-
otal role in evaluating the ethical and legal implications of deploying AWS
within the framework of ITHL. While the Martens Clause is often invoked
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more as a tool to influence future law-making than as a strict legal impera-
tive, it underscores the imperative for human responsibility in decision-
making processes regarding AWS.

Consequently, AWS must adhere to IHL rules, with human control
maintained to intervene when necessary, and operators must be able to
understand and explain AWS actions in compliance with IHL. However,
regardless of the specific legal interpretations and applications, the sig-
nificance of upholding human dignity remains paramount in discussions
surrounding the development and deployment of AWS.

Finally, it is mandatory to Promote Transparency and Accountability;
mechanisms for transparency and accountability must be established to
ensure that the use of AWS is conducted responsibly and ethically. This
includes robust monitoring, reporting, review processes, and mechanisms
for addressing violations of IHL and ethical standards.
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This paper examines the civil liability of Al systems in EU legislation. The analy-
sis discusses current problems with Al liability, proposals of the European
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1 Introduction

The EU legislator notes the growing legal problems related to Al technol-
ogy, including civil liability for damage caused by Al systems. The proof
for the above is that we are preparing a legal framework adequate to the
latest technologies, which have existed for several years. This means alegal
framework that serves the development of innovation on the one hand, and
guarantees the development of Al that is safe for people and trustworthy on
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the other. The legal framework for AI technology will also include regula-
tions dedicated to civil liability for damage caused by artificial intelligence.
Regarding security, a milestone in legal regulations is undoubtedly the
proposal for a Regulation of the European Parliament and of the Council
Laying Down Harmonized Rules on Artificial Intelligence (Artificial
Intelligence Act) and Amending Certain Union Legislative Acts (the AT Act)™.
The AI Act legislative process has not yet been completed, but the AT Act will
be the first regulation of this type not only in Europe but also in the world.
In this way, the European Union took the leading position in developing
new legal regulations on Al The purpose of the AI Act is to improve the
functioning of the internal market by laying down a uniform legal frame-
work in particular for the development, marketing and use of artificial
intelligence in line with the values of the Union. The Regulation pursues
a number of overriding reasons of public interest, such as a high level of
protection of health, safety and fundamental rights'™. It ensures the free
movement of Al-based goods and services cross-border, thus preventing
Member States from imposing restrictions on the development, market-
ing and use of Al systems unless explicitly authorised by the Regulation™.
When deciding to introduce ground-breaking legal provisions in Al
safety, the European Union legislator also decided to amend the law in the
area of Alliability. The legal literature has long discussed new principles
of Al liability. This is the case since the current legal regime of liability
for defective products is not adequate to Al systems. As a consequence of
increasing legal problems in that area, the EU legislator, in 28 September
2022, published draft proposals of two new legislative acts: the Directive
of the European Parliament and of the Council on liability for defective
products (the Products Liability Directive proposal)'* and the Directive of

1 See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A
52021PC0206.

2 Thelaw doctrine also noticed some disadvantages of the Al Act, which should
be fixed. See e.g.: Nathalie A. Smuha et. al., How the EU Can Achieve Legally Trustwor-
thy AI: A Response to the European Commission’s Proposal for an Artificial Intelligence
Act (Birmingham: University of Birmingham, 2021), 1-59; Michael Veale, Frederik
Zuiderveen Borgesius, ,Demystifying the Draft EU Artificial Intelligence Act:
Analysing the good, the bad, and the unclear elements of the proposed approach”
Computer Law Review International No. 4 (2021): 97-112.

3 See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A
52021PC0206.

4 Brussels, 28 September 2022, COM(2022) 495 final, 2022/0302(COD). https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0495.
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the European Parliament and of the Council on adapting non-contractual
civil liability rules to artificial intelligence (AI Liability Directive), (the AI
Liability Directive proposal)™.

The aim of this article is to trace the issue of civil liability of Al and to
confront the conclusions of such an investigation with the latest legisla-
tive proposals of the EU legislator, as included in the Products Liability
Directive proposal and the AI Liability Directive proposal. The analysis
will be carried out within a broader context, from current problems with
AT'’s liability, an overview of legislative proposals to recommendations de
lege ferenda. The considerations made according to the presented model
will allow to answer the question if the legal provisions contained in the
Products Liability Directive proposal and the Al Liability Directive pro-
posal are adequate to the identified problems with the liability for damage
caused by Al systems.

The article focuses exclusively on the law of the European Union,
although the question of Alliability is worldwide problem. Bearing in mind
the global reach of Al and the international profile of companies develop-
ing Al, it would be optimal to prepare and introduce a universal model of
AT’sliability on a global scale. However, it is currently impossible to achieve
this goal for at least two reasons. First, because the legal systems in differ-
ent parts of the world are very different. There is no common, worldwide
set of rules for civil liability™!. Second, technological giants such as the US
or China are competing to develop increasingly advanced Al and achieve
global hegemony in this field. Such countries compete with one another
on the technological and commercial level™ and often have conflicting
interests. Therefore, competition in the area of Al takes place not only
between specific corporations but also between countries and regions of
the world. As a result, the aspiration to develop a single worldwide model
of AT'sliability is, at least for the time being, unrealistic. On the other hand,
it is legitimate and feasible to develop a regional model of Al’s liability on

5 Brussels, 28 September 2022, COM(2022) 496 final, 2022/0303 (COD). https://
commission.europa.eu/system/files/2022-09/1_1_197605_prop_dir_ai_en.pdf.

6 Monika Jagielska, ,0dpowiedzialno$¢ za sztuczna inteligencje”, [in:] Prawo
sztucznej inteligencji, ed. Luigi Lai, Marek Swierczyniski (Warsaw: C.H. Beck, 2020),
69-79.

7 See AlanO. Sykes, , The Law and Economics of «Forced» Technology Transfer
and Its Implications for Trade and Investment Policy (and the U.S.-China Trade
War)” Journal of Legal Analysis, No. 1 (2021): 127-171.
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the level of the European Union. Therefore, I have presented the research
limited solely to European legislation in this article.

2 | ars potential to become dangerous

The European lawmaker is determined to introduce high safety standards
for high-risk Al systems. Artificial intelligence should undoubtedly remain
under human control, and its development may not proceed at the expense
of human rights. At this point, however, a question must be asked: can Al
be completely safe? In other words, is it possible, by means of introducing
appropriate legislation and exercising supervision, to develop Al systems
that will not cause injury to humans or damage to human property? The
safety of Al systems can be considered on two levels. The firstlevel involves
the special risk to people posed by Al systems. Algorithms developed with-
out strict human control could assume control over us - humans (e.g. by
manipulating and exerting excessive influence on the decisions and choices
made by a human being). To avoid this, such pieces of legislation as the
Al Act are necessary. However, there is also a second level of risk posed by
Al which can be referred to as inevitable risk. Even if Al systems are safe
in the legal sense - conforming to the requirements laid down in the Al
Act and in other legislative acts - the risk of damage still cannot be fully
eliminated. The occurrence of random events, understood as future and
uncertain events that cause personal injury or damage to human property,
is something that humanity has had to deal with since the beginning of its
existence on Earth, and the complete elimination of such events is impos-
sible. The foregoing is confirmed by the system of (property and personal)
insurance, as developed by humankind, whose origins date back to ancient
China, Mesopotamia, Phoenicia, and then Greece or Rome'®. Despite the
huge civilizational development of mankind that has taken place since
the times of the first pre-insurance transactions, the operation of the
insurance system in its contemporary form is still necessary. This is the
case as insurance risks deriving from forces of nature have been joined
by new dangers, which, paradoxically, are a consequence of the progress

8 Pietro Masci, ,, The History of Insurance: Risk, Uncertainty and Entrepre-
neurship” Journal of the Washington Institute of China Studies, No. 3 (2011): 25-68.
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of civilization. As a result, even safe - in the legal sense - artificial intel-
ligence will cause damage.

Al systems have the potential to become - as a result of interacting with
their environment - dangerous artificial intelligence'®. An immanent fea-
ture of Al is its ability to learn, to transform and to self-improve. In case
of Al systems intended to interact with the environment in which they
are expected to operate - and, in the first place, intended to interact with
humans - the potential of Al is revealed, which eludes legislation such as
the AI Act and which does not easily qualify as the product’s defect. At the
time of being put into circulation or put into use, an Al system is safe in
the legal sense (in compliance with the requirements set out in legislative
acts), and only has the potential to transform in future into a dangerous
Al system and to cause damage. In this context, it is not predetermined
whether or not such negative transformation is actually going to take
place. This will depend on the interactions taking place between the Al
system and humans. Consequently, it cannot be ruled out that the same
Al system would not have undergone negative transformations and caused
damage if it had interacted with another user. The user, by choosing inputs
that trigger various branches in the program, acts interactively with the AI
system. Thus, two different users, operating from the same fact base, may
select different alternatives and generate different results. In the case of Al,
because of the interactive nature of the system with the user and the non-
linear approach to output, it may not be possible to determine exactly how
anerror occurs®. In the learning process, an Al system is programmed to
independently adjust to the environment in which it operates in response
to new data. When an Al system receives new data, the system processes
the data, identifies patterns, and then develops and integrates the new
patterns, allowing the system to test different hypotheses and to come up
with new solutions™". Thus, unlike traditional software, where program-
mers specify predetermined outcomes that serve to explicitly confine
the program’s output to a limited set of possible solutions, Al programs

9 Greg Swanson, ,Non-Autonomous Artificial Intelligence Programs and Pro-
ducts Liability: How New Al Products Challenge Existing Liability Models and Pose
New Financial Burdens” Seattle University Law Review, No. 3 (2019): 1201-1222.

10 Maruerite E. Gerstner, , Liability Issues with Artificial Intelligence Software”
Santa Clara Law Review, No. 1 (1993): 239-269.

11 Swanson, ,Non-Autonomous Artificial Intelligence Programs and Products
Liability”, 1206.
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are expressly designed to identify and develop original solutions?..

The transformation of an Al system into a dangerous Al system - one that
can cause damage - can take place even if the system has been exploited
according to its intended use. Greg Swanson gave the following example:

An Al product is manufactured and purchased in its original form, state
A. After interacting with the consumer, the Al product acquires and inte-
grates new data provided by the consumer and subsequently begins refining
and altering its internal processes (the reinforcement learning process) and
“evolves” to state B. Continued consumer interactions will generate more
new data, which the Al will continue to analyse and either integrate or dis-
card. Barring pre-programmed restrictions or general computer processing
limitations, this iterative process will cycle onward and the AI will become

more and more distinct from its original form at the time of purchase!.

At the same time, Swanson concluded that even with the availability
of programming restrictions, the nearly infinite body of potential data
inputs from over hundreds of thousands of various Al-consumer interac-
tions render any attempt at creating a “perfect” program impractical, if
not entirely impossible*. In addition, Maruerite Gerstner highlighted
that manufacturers of Al systems are not in a position to eliminate all risk,
as far as Al safety is concerned, but have to determine what level of risk
is acceptable so as to maximize the utility of an Al system and minimize
liability. The more restrictions imposed on an Al system to improve its
safety, the more limited the system’s ability to generate new solutions"®..
It should also be remembered that the high safety standards laid down
in the AI Act apply only to high-risk AI systems. On the other hand, the
capacity to transform in consequence of interactions with the environ-
ment may be a feature of not only those systems but of all Al systems in
general. The potential of AI to transform into dangerous Al, as a result of
interacting with the environment, refers to currently used Al systems, that
are not yet autonomous. However, this potential will not disappear when
Al systems become fully autonomous. What may change is the reason for

12 Gerstner, ,Liability Issues with Artificial Intelligence Software”, 242-243.

13 Swanson, ,Non-Autonomous Artificial Intelligence Programs and Products
Liability”, 1203.

14 Tbidem, 1207.

15 Gerstner, ,Liability Issues with Artificial Intelligence Software”, 241.



Iwona Gredka-Ligarska | In Search of Adequate Principles for Al Civil Liability 163

the transformation of a safe Al system into a dangerous Al - even if the Al
system has been used according to its intended use and even if the system is
fully safe in a legal sense (in compliance with the safety requirements of the
applicable legislation). In the context of autonomous Al systems, the source
of danger may be the capacity of such systems to make independent, fully
autonomous decisions. It is emphasized that inasmuch as a characteristic
feature of machine learning systems is their capacity to construct their
own conclusions based on the available information, a distinctive feature
of autonomous Al systems will be their capacity to make independent
decisions, aimed at achieving the assumed objective’. Moreover, Stuart
Russell draws attention to the fact that danger posed by artificial intelli-
gence may relate to all AI systems whose capacities to reach the assumed
objective are higher than human capacities, if the objective the Al system
tries to achieve has been wrongly defined and is unfavourable for humans.
If we add to that an Al system’s autonomy in taking steps with the intention
to achieve the assumed objective and the missing possibility of any effective
human intervention, there is no doubt that Al systems pose serious danger
to humans. Russell emphasizes that a key question is so called “objective
function”. This objective function must be designed to serve humanity™”.

16 Marcin Rojszczak, ,Prawne aspekty systeméw sztucznej inteligencji. Zarys
problemu”, [in:] Sztuczna inteligencja, blockchain, cyberbezpieczeristwo oraz dane
osobowe. Zagadnienia wybrane, ed. Kinga Flaga-Gieruszynska, Jacek Gotaczyniski,
Dariusz Szostek (Warsaw: C.H. Beck, 2019), 1-22.

17 Stuart Russell proposed a solution that he calls an , assistance game”. Accor-
ding to this solution, a machine still needs information from a person to complete
its task. It knows it does not know everything: ,Inevitably, these machines will be
uncertain about our objectives - after all, we are uncertain about them ourselves -
but it turns out that this is a feature, not a bug (...). Uncertainty about objectives
implies that machines will necessarily defer to humans: they will ask permission,
they will accept correction, and they will allow themselves to be switched off.
Removing the assumption that machines should have a definite objective means
that we will need to tear out and replace part of the foundations of artificial intel-
ligence - the basic definitions of what we are trying to do. That also means rebuil-
ding a great deal of the superstructure - the accumulation of ideas and methods
for actually doing AI”. See: Stuart Russell, Human Compatible: AI and the Problem
of Control (UK, USA, Canada, Ireland, Australia, India, New Zealand, South Africa:
Penguin Books, 2019), 12.
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Currently, in the legal system of the European Union, the liability for
damage caused by Al systems is frequently qualified as liability for a defec-
tive product under the Council Directive 85/374/EEC of 25 July 1985 on
the approximation of the laws, regulations and administrative provi-
sions of the Member States concerning liability for defective products
(Directive 85/374/EEC)"®.. The approach to liability for Al along the lines of
liability for a product is not specific to the EU. However, it is also a common
practice in the USA, for example®.. David C. Vladeck argues that:

Current problems with Al liability

Truly autonomous machines may be driving cars through our neighbour-
hoods or piloting drones that fly above our heads sooner than we think.
So long as we can conceive of these machines as “agents” of some legal
person (individual or virtual), our current system of products liability will
be able to address the legal issues surrounding their introduction without

significant modification™..

However, immanent characteristics of - so far semi-autonomous - Al,
such as the ability tolearn, to transform, to interact with the environment
give rise to serious difficulties, which are already the case, in the applica-
tion of the liability regime for defective products. Moreover, such difficul-
ties can be associated with the most crucial rules of liability for defective
products under Directive 85/374/EEC. It should be remembered that under
Art. 10f Directive 85/374/EEC, the producer is liable for the damage caused
by a defect in his product. ‘Producer’ means the manufacturer of a finished
product, the producer of any raw material or the manufacturer of a com-
ponent part and any person who, by putting his name, trademark or other
distinguishing feature on the product presents himself as its producer
(Article 3(1) of Directive 85/374/EEC). Without prejudice to the liability

18 http://data.europa.eu/eli/dir/1985/374/0j.

19 For more on product liability regulations in Austria, Czech Republic,
Denmark, England and Wales, France, Germany, Italy, the Netherlands, Norway,
Poland, Spain, Switzerland, Canada, Israel, South Africa and United States of
America, see: European Product Liability: An Analysis of the State of the Art in the
Era of New Technologies, ed. Piotr Machnikowski (Cambridge, Antwerp, Portland:
Intersentia, 2016), 111-616.

20 David C. Vladeck, ,Machines without Principals: Liability Rules and Artificial
Intelligence” Washington Law Review, No. 1 (2014): 150.
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of the producer, any person who imports into the Community a product for
sale, hire, leasing, or any form of distribution in the course of his business
shall be deemed to be a producer within the meaning of this Directive and
shall be responsible as a producer (Article 3(2) of Directive 85/374/EEC).
Where the producer of the product cannot be identified, each supplier of
the product shall be treated as its producer unless he informs the injured
person, within a reasonable time, of the identity of the producer or of
the person who supplied him with the product. The same shall apply, in the
case of an imported product, if this product does not indicate the identity
of the importer referred to in paragraph 2, even if the name of the pro-
ducerisindicated (Article 3(3) of Directive 85/374/EEC). For the purpose of
attributing liability, it is irrelevant whether the product is supplied to the
final consumer directly by the producer or through other parties involved
in the distribution chain. The right to compensation is granted to any
person who suffers personal injury or damage to property as a result of
a defect in a product (Article 9 letter (a) & (b) of Directive 85/374/EEC).
Damage to property may consist of damage to or destruction of any item
other than the defective product itself, provided that the item was intended
for private use or consumption and that it was actually used by the injured
person for their own private use or consumption. According to Article 4
of Directive 85/374/EEC ‘the injured person shall be required to prove the
damage, the defect and the causal relationship between defect and damage.’
Under the Directive 85/374/EEC, a producer’s liability for a defective
product is based on risk. However, this liability is not absolute. The pro-
ducer may avoid liability by invoking one of the exonerating conditions
laid down in the Directive. Therefore, the producer will not incur liability
under the provisions of the Directive if the producer proves one of the
following conditions:

a. that the producer has not placed the product into circulation;

b. that, having regard to the circumstances, it is probable that the
defect which caused the damage did not exist at the time when the
product was put into circulation by him or that this defect came into
being afterwards;

21 Monika Jagielska, Odpowiedzialnos¢ za produkt (Warsaw: Wolters Kluwer,
2009), 98.
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c. that the product was neither manufactured by him for sale or any
form of distribution for economic purpose nor manufactured or
distributed by him in the course of his business;

d. thatthe defectis due to compliance of the product with mandatory
regulations issued by the public authorities;

e. thatthe state of scientific and technical knowledge at the time when
he put the product into circulation was not such as to enable the exis-
tence of the defect to be discovered (use of state of the art evidence);

f. in the case of a manufacturer of a component, that the defect is
attributable to the design of the product in which the component
has been fitted or to the instructions given by the manufacturer of
the product (Article 7 of Directive 85/374/EEC).

Another exonerating condition is the fault of the injured person. Under
Article 8(2) of Directive 85/374/EEC, the liability of the producer may be
reduced or disallowed when, having regard to all the circumstances, the
damage is caused both by a defect in the product and by the fault of the
injured person or any person for whom the injured person is responsible.
However, the liability of the producer shall not be reduced when the dam-
age is caused both by a defect in product and by the act or omission of
a third party for whom the injured person is not responsible (Article 8(1)
of Directive 85/374/EEC). On the other hand, Directive 85/374/EEC does
not provide for an exonerating condition in the form of force majeure. In
spite of the above, in a guidance note relative to the Directive'®?, it was
pointed out that force majeure may be invoked if such possibility follows
from the legal regimes applicable in particular Member States. Directive
85/374/EEC, introduced in the 20th century and applicable for over 30 years,
is unsuitable for AI technology. This Directive was drafted with movable
items in mind which were of a completely different nature from modern
Al The biggest problem does not, however, lie in the too narrow definition
of the product, as used in the Directive, which in a literal sense covers only
movable items”*., Artificial intelligence - understood as algorithms that
are not movable items but intangible assets - cannot qualify as products

22 See: Notes of the E.C. Commission on the individual Articles of the draft
Directive, Commercial Laws of Europe 1986, no. 96.

23 Product definition is included in Art. 2 of Directive 85/374/EEC, under which:
sproduct” means all movables even if incorporated into another movable or into
an immovable. ,Product” includes electricity.
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in the understanding of Directive 85/374/EEC. The legal doctrine is divided
on this subject®*. However, the European Court of Justice has dealt with
the problem by using functional, rather than literal interpretation of the
term product and by having regard to the fact that software is often incor-
porated into tangible items and that it forms their element. The most seri-
ous problems with the application of Directive 85/374/EEC to Al systems
currently relate to the following: 1. the exonerating condition in the form
of the risk inherent in the development, and 2. the need to prove a defect
in the product (Al system) and the causal link between the defect and the
resulting damage (the burden of proof is on the injured party). By refer-
ring first to the exonerating condition of risk inherent in development, it
should be stressed that this prerequisite is not adequate to the liability for
damage caused by Al systems. This follows from the fact that Al systems are
not ‘finished’ products but systems whose immanent features are devel-
opment and change. Under the current legal framework, producers of Al
systems, in case of damage caused by such systems, can avoid liability by
demonstrating that the state of scientific and technical knowledge at the
time of putting the AI system into circulation did not allow for detection
of the damage. Indeed, an Al system at the time of being put into circula-
tion by the producer, may actually be free from any defects, and from any
errors in design. However, throughout its entire lifecycle, the Al system
will be subject to endless modifications; by learning, by self-improving
and by acquiring experience under the influence of the environment with
which the system interacts. Under the Al Act, providers of Al systems are
imposed with an obligation to monitor those systems on an ongoing basis -
from the time of placing them into circulation throughout their entire
lifecycle - with regard to their compliance with the safety requirements
laid down in the AI Act. However, this obligation covers only high-risk
Al systems. Besides, it may be the case that not all potentially negative
changes are identified in time, i.e. before damage is caused by a high-risk
Al system. Moreover, certain transformations in the operation of the Al
system may reveal their hazardous nature only at the time when the dam-
age occurs. Finally, the eventuality cannot be ruled out that the Al system
may cause damage and, at the same time, does not show any deviations
from the safety requirements, and no defect in the system is identified.
An Al system’s feature of being subject to transformations throughout the

24 Duncan Fairgrieve et. al., ,Product Liability Directive”, [in:] European Product
Liability, 46.
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entire lifecycle should, therefore, be decisive for excluding the possibility
to invoke, by a producer of such system, the prerequisite of development
risk. Since development is an immanent feature of Al systems, why should
a commercial entity that manufactured such system and put it into circula-
tion be exempt from liability for the consequences of such development?
The invocation of inherent risk in an increasing number of cases may
lead to a situation where liability for harm caused by AI systems becomes
a fiction, as providers of such systems will be able to easily avoid liability.
The exonerating condition of risk inherent in development is justified
only in relation to ‘finished’ products, to which Directive 85/374/EEC had
been originally addressed. Al systems, as such, are not ‘finished’ products.

Another serious problem in the area of Alliability, understood as liability
for a defective product, relates to the tracing, identifying and proving of
a defect in the Al system that caused the damage. Identifying a defect in
an Al system is extremely difficult, and as Al technology evolves, it will
become more difficult with each passing year. Consequently, the injured
person is in a doubly disadvantageous position. The injured person has
to demonstrate a defect of the Al system that caused the damage and the
causal relationship between the identified defect and the resulting dam-
age. Moreover, one way or another, the injured person may be deprived of
legal protection if the producer of the Al system invokes the risk inherent
in development and demonstrates that, at the time of putting the system
into circulation, the state of the art precluded identification of the defect
that caused the damage. Israel Gilead emphasizes that:

[i]t may be very complex and expensive to establish that a product is defec-
tive or was produced in a negligent manner. To establish a design defect
the plaintiff has to provide evidence indicating that an alternative design
would have been safer without substantially derogating from the useful-
ness of the product (cost-benefit analysis). To establish a manufacturing
defect the plaintiff has to show that something was wrong with the quality
control over the production process. These issues may involve complex
questions requiring expert opinions. (...) A change that may be needed {...)
is to ease the burden of proof that in principle lies upon the plaintiff. New
technologies are very complex, and it may be impossible or prohibitively
expensive for the plaintiff to prove that his or her harm was indeed caused
by the defendant’s product-related negligence. Although present law already
embraces powerful presumptions, favourable to plaintiffs, that shift the
burden of proof to the defendant, it may be advisable to extend the scope
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and the effectiveness of these presumptions in order to cope with the chal-
lenge of liability for new technologies™*'.

Although the opinion of the cited author refers to the terms of product
liability applicable in Israel, the very postulate - to reverse the burden of
proof - is also appropriate in the context of the legislation of the European
Union, as analyzed in this article.

Within the legal framework of Directive 85/374/EEC, it is very difficult,
and often even impossible, for the claimant to prove a defect in an Al system.
This is the case despite the fact that, in court proceedings, such determi-
nations are made with the involvement of specialized expert witnesses.
Identification of a defect in an Al system poses a very serious challenge even
to expert witnesses. This is due to the level of advancement and complica-
tion of Al systems'**l. Those systems are often a collection of algorithms
originating not from one but from several providers. Development of
a particular Al system is never a consequence of the work of a single person
but an entire team of different specialists (analysts, knowledge engineers,
programmers, program designers, developers, algorithm testers), and often
even several expert teams. As a result, one person cannot possess the entire
knowledge of the operation of such an Al system and cannot independently
verify its operation and any possible defects. Additionally, the ‘black box
effect’ makes it difficult to trace the Al's decision-making process. For all
the above reasons, court proceedings require the involvement of an increas-
ing number of specialists which, however, does not in any way guarantee
success. On the other hand, most certainly, this increases judicial costs
and makes the proceedings longer. Consequently, the application of the
terms of product liability to Al systems leads to a situation in which, along
with the development of Al technologies, the costs of legal proceedings
(including the costs of opinions by specialized expert witnesses) become
increasingly higher. If the plaintiff loses the case, he or she will have to

25 Israel Gilead, ,Product Liability in Israel”, [in:] European Product Liability,
546-547.

26  Gerstner underlines that ,Without question, the software dealers are better
able to detect a fault: they are in possession of the source code and they employ
skilled workers who have experience in the field. With their technical sophistica-
tion, software dealers are better positioned to determine whether there are risks
in using the software, whether those risks can be prevented, and what procedures
are necessary to eliminate the problems”. Gerstner, , Liability Issues with Artificial
Intelligence Software”, 254-255.
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bear the costs. This can be a serious obstacle for injured parties, making
the right of access to justice an illusion.

Therefore, it may seem that a solution of the outlined problems will be,
first, annulment of the prerequisite of risk inherent to development in
relation to Al systems and, second, reversal of the burden of proof. This
would relieve the plaintiff of the need to prove a defect in the Al system
and the causal link between the defect and the resulting damage. This
could be done by adopting the legal presumption that damage caused with
the involvement of an Al system - without intentional fault of the injured
person - was caused by the defect of that system. The burden of proof that
the damage suffered by the plaintiff was not caused by a defect of the AI
system would be with the defendant (producer of the Al system). This could
be demonstrated in two ways. Namely, the producer could prove that the
Al system may indeed have a defect but there is no causal link between
that fault and the damage suffered (the system’s fault could not have been
the cause of the damage suffered by the claimant). The second option open
to the producer would be to demonstrate that the Al system with whose
involvement the damage was caused operates completely regularly, i.e.
no defect can be imputed to that system. On the other hand, the claimant
would have to prove only that the damage was caused with the involvement
of the Al system and the extent of that damage. The presented solution
seems advantageous as it eliminates the difficulties in the application of
Directive 85/374/EEC to damage caused by Al systems. However, in my
opinion, this solution is not sufficient. This is due to the fact that the AI
system that caused the damage might be free from any defects, both in
the technical and legal sense. In consequence, damage may occur despite
alack of defect in the Al system (understood as defect of a product), and
along with the development of Al technologies, such cases may become
increasingly frequent. At the present time, it is assumed that the cause of
a damage inflicted by an Al system is always some kind of defect of that
system. That is, a mistake was made by a human responsible for designing,
programming, or training the Al system”, However, increasing autonomy
of Al systems - detachment from human decisions - can make it more and

27 See the statement presented in the European Parliament Resolution of
20 October 2020 with recommendations to the Commission on a Civil Liability
Regime for Artificial Intelligence (2020/2014(INL)), (European Parliament’s Reso-
lution on Al civil liability). https://www.europarl.europa.eu/doceo/document/
TA-9-2020-0276_EN.html.
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more difficult to defend the thesis that harmful operation of an Al system
is a consequence of a specific mistake that can be identified and imputed
to a human. This is the case as the damage caused by Al may result from
interaction of the Al system with a human. In all those situations where an
Al system causes damage despite the absence of any defect in the system,
the injured person is deprived of compensation, which undermines the
idea of legal protection.

With all the above in mind - in my opinion - it is legitimate to depart
from the liability of Al systems as liability for a defective product. Defect
of a product can only be considered when we are dealing with a finished
product that is not subject to constant changes, and Al systems do not
belong to such a category of products®®], As technology develops, Al sys-
tems will increasingly evade the paradigm of product defect as it is known
today. Therefore, approaching the issues of civil liability for artificial intel-
ligence in terms of the defective product liability regime is a dead end. This
obviously does not mean that producers of Al systems should not incur
liability for their operation on the account that such systems - through-
out their lifecycle - will be subject to constant transformations and self-
improvement. Quite the contrary: producers of Al systems should incur
civil liability for personal injuries and damage to human property caused
by those systems. However, the terms of liability should be defined differ-
ently from the present legal framework!”. I have specifically presented
my proposals in this regard in the fifth chapter of this article.

28 AsIargued above, damage will not always be a consequence of a defectin an
Al system. A particular Al system may be free from any design flaws but, as a result
of interaction with its environment- and predominantly with humans - in a spe-
cific situation (X) it will react in an unpredictable way (Y) and cause damage (Z).

29 AsGerstner underlines ,,[s]trict liability should be applied to software. A key
consideration in the application of strict liability is the relative position of the
victim with respect to the defendant. Applying strict liability allows the financial
burden to be placed on the manufacturer and/or the vendor, the parties most
able to bear the costs of the loss. The manufacturer is also in a better position to
detect and correct flaws in the program, thus contributing to accident reduction.
Fairness requires that compensation be provided to the innocent victim who
has been financially damaged because of the injury. This compensation can be
supplied by the manufacturer, who is in the better financial position relative to
the victim. Further-more, the manufacturer can absorb the costs, either through
insurance or price adjustments”. Gerstner, ,Liability Issues with Artificial Intel-
ligence Software”, 254-256.
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4 | Proposed legislative changes

In the legislative process undertaken by the EU, intended to prepare and

introduce legal provisions adequate to the latest technologies, one can
notice an evolution of legislative projects from proposals most innova-
tive and step into the future towards more conservative ones, focusing on

optimal regulation of the current legal problems relating to AI technol-
ogy. An example of this is the legislative work on civil liability for dam-
age caused by artificial intelligence. The presented amendments evolved

from a proposal to confer on autonomous, most advanced robots the sta-
tus of electronic persons, through the European Parliament Resolution

of 20 October 2020 with recommendations to the Commission on a civil

liability regime for artificial intelligence (2020/2014(INL)), (EP’s Al Civil

Liability Resolution), to the currently debated drafts of two directives: the

Products Liability Directive proposal (PLD proposal) and the Al Liability
Directive proposal (AILD proposal). In the context of withdrawal from the

idea of introducing electronic personality, it is worth reminding the criti-
cal position expressed in relation to this concept in Experts’ Open Letter

addressed to the European Commission. Ultimately, also the EP’s AI Civil

Liability Resolution was not met with approval. Eventually, the European

Commission proposed to repeal Directive 85/374/EEC and to introduce

two new Directives instead: the Products Liability Directive and the AI
Liability Directive. It is precisely these two directives that should provide

the basis for a consistent system of civil liability for damage caused by
Al systems. Already at this point, it should be noted that, in the Products

Liability Directive, the legislator did not introduce a key, and highlighted
in the third Chapter of this article, modification of the terms of liability for
defective products by: 1. reversing the burden of proof and 2. setting aside

the exonerating condition of development risk. In the draft proposal of the

Products Liability Directive, however, legal instruments have been envis-
aged that are expected to facilitate the injured party’s assertion of claims

under the regime of liability for defective products, including AI systems.
As pointed out in the explanatory memorandum of the above Directive

proposal, the purpose of the new Products Liability Directive is, among
others: easing the burden of proof in complex cases and easing restrictions

on making claims while ensuring a fair balance between the legitimate

interests of manufacturers, injured persons and consumers in general.
The Products Liability Directive, like the previous Directive 85/374/EEC,
provides for a strict liability regime for defective products.
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In the PLD proposal, Al systems were clearly qualified as a product. The
PLD proposal confirms that Al systems and Al-enabled goods are ,,products”
and therefore fall within the Products Liability Directive’s scope, meaning
that compensation is available when defective Al causes damage, without
the injured person having to prove the manufacturer’s fault, just like for
any other product. Additionally, the PLD proposal makes it clear that not
only hardware manufacturers but also software providers and providers
of digital services that affect how the product works (such as a navigation
service in an autonomous vehicle) can be held liable. The PLD proposal
ensures that manufacturers can be held liable for changes they make to
products they have already placed on the market, including when these
changes are triggered by software updates or machine learning. According
to the definition contained in the PLD proposal, a product means [a]ll
movables, even if integrated into another movable or into an immovable.

,Product” includes electricity, digital manufacturing files and software™".,
The plaintiff will be required to prove the defectiveness of the product,
the damage suffered and the causal link between the defectiveness and the
damage’®". In consequence, the EU legislator did not decide to reverse
the burden of proof and explained the foregoing by the need to ensure
afair balance between the legitimate interests of manufacturers, injured
persons and consumers in general®?.. A new legal instrument favourable
to the claimant - provided for in the Products Liability Directive - is the
claimant’s right to request that the court obliges the defendant to disclose
appropriate evidence at the defendant’s disposal in relation to the defective
product. The claimant’s right will obviously be correlated with the power
of national courts to order the defendant to disclose such information on
the defective productl, At the same time, it was emphasized that:

30 Art. 4(1) of the PLD proposal.

31 Art. 9(1) of the PLD proposal

32 However, it was noticed that: ,[I]njured persons, are, however, often at
a significant disadvantage compared to manufacturers in terms of access to, and
understanding of, information on how a product was produced and how it ope-
rates. This asymmetry of information can undermine the fair apportionment of
risk, in particular in cases involving technical or scientific complexity”. See the
PLD proposal, point (30-31), 19-20. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52022PC0495.

33 See Art. 8 of the PLD proposal.
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[1]t is also necessary to alleviate the claimant’s burden of proof provided
that certain conditions are fulfilled. [...] In order to provide an incentive to
comply with the obligation to disclose information, national courts should
presume the defectiveness of a product where a defendant fails to comply
with such an obligation. [...] In order to reinforce the close relationship
between product safety rules and liability rules, non-compliance with such
requirements should also result in a presumption of defectiveness'®*..

Accordingly, Article 9 of the Products Liability Directive proposal pro-
vides that:

2. The defectiveness of the product shall be presumed, where any of the fol-
lowing conditions are met: (a) the defendant has failed to comply with an

obligation to disclose relevant evidence at its disposal pursuant to Article 8(1);

(b) the claimant establishes that the product does not comply with manda-
tory safety requirements laid down in Union law or national law that are

intended to protect against the risk of the damage that has occurred; or (c) the

claimant establishes that the damage was caused by an obvious malfunction

of the product during normal use or under ordinary circumstances. 3. The

causal link between the defectiveness of the product and the damage shall be

presumed, where it has been established that the product is defective and the

damage caused is of a kind typically consistent with the defect in question.
4. Where a national court judges that the claimant faces excessive difficulties,
due to technical or scientific complexity, to prove the defectiveness of the

product or the causal link between its defectiveness and the damage, or both,
the defectiveness of the product or causal link between its defectiveness and

the damage, or both, shall be presumed where the claimant has demonstrated,
on the basis of sufficiently relevant evidence, that: (a) the product contributed

to the damage; and (b) it is likely that the product was defective or that its

defectiveness is a likely cause of the damage, or both. [...].

The presumptions envisaged in the Products Liability Directive pro-
posal are to considerably facilitate the claimant’s pursuit of compensa-
tion, however, they do not entirely remove the burden of proof from the

34 PLD proposal, point (33-35), 20-21. https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=CELEX%3A52022PC0495.
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claimant. Even in especially difficult cases", the defect of the product
or the causal link between the defect of the product and the damage, or
both, will only be presumed if the plaintiff has proved, on the basis of
sufficiently relevant evidence, that the product contributed to the damage
and that it is probable that the product was defective or that its defective
nature is a probable cause of the damage, or both®*. On the other hand,
the defendant will have the right to question the existence of excessive
difficulties and to question the probability that the product was defective
or that the product’s defect was the likely cause of the damage, or that both
these circumstances have been the case®”). The defendant will also have
the right to rebut all the presumptions referred to in Art. 9 (2), (3) and (4)
of the PLD proposal. For manufacturers (defendants), it might prove easier
to rebut the presumptions, provided for by the EU legislator in Art. 9 of
the PLD proposal, than for claimants to prove the defect of the product,
the damage suffered and the causal link between the defect and the dam-
age. Such situation may be the case even despite the obligation imposed
on the defendant by the court to disclose the information on the defective
product - as known to the defendant - and despite the presumptions laid
down in relation to especially difficult cases. This is the case since these
are manufacturers (defendants) that have specialist knowledge concern-
ing the product, including technical and scientific information about the
product’s construction, its specific features and operating principles. When
it comes to disclosure of such information at the court’s request, one can
never be certain if the information concerning the product, presented
in order to comply with such request, will be complete and confirm the
product’s defect. he defendant (manufacturer), when requested by the
court, may in fact disclose only the information about the product chosen
by the manufacturer, and the court, without any special knowledge about
that particular product, will not be able to verify whether the information
as disclosed by the manufacturer is complete.

Moreover, in the PLD proposal - similarly as in Directive 85/374/EEC -
the EUlegislatorlaid down certain exonerating conditions, exempting the

35 Matters in which the national court judges that the claimant faces excessive
difficulties, due to technical or scientific complexity, to prove the defectiveness
of the product or the causal link between its defectiveness and the damage, or
both (Art. 9(4) of the PLD proposal). Such difficulties may arise irrespective of
the disclosure by the defendant of information about the product.

36 Art. 9(4) of the PLD proposal.

37 Art. 9(4) of the PLD proposal.
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defendant from liability for a defective product. Most of those conditions
were already present in Directive 85/374/EEC and among them one can
find the prerequisite of the state of the art. The EU legislator did not decide
to abolish this solution. However, importantly enough, the PLD proposal
includes a modification of that condition in relation to the provisions of
Directive 85/374/EEC. That is to say, the PLD proposal provides that the
manufacturer shall not incur liability for damage caused by a defective
product if the manufacturer proves that:

[t]he objective state of scientific and technical knowledge at the time when
the product was placed on the market, put into service or in the period in
which the product was within the manufacturer’s control was not such that
the defectiveness could be discovered™®,

Therefore, the modification of the exonerating condition of development
risk is twofold. First, it was specified that the relevant benchmark should
be the objective state of scientific and technical knowledge. Second, the
manufacturer’s liability was extended to the entire period in which the
product is within the manufacturer’s control. As a consequence, the pro-
tection of injured parties has been reinforced. However, the modification
is not significant enough to remove problems that have been discussed in
more detail in the Chapter entitled: Current Problems with AI Liability. It
is generally known that learning and development are immanent features
of artificial intelligence, and many properties of Al systems can be traced
precisely to the condition of constant development. Consequently, leaving
the condition of development risk among the exonerating conditions that
exclude liability for damage caused by Al systems may lead to a situation
in which, in practice, in many cases the manufacturer’s liability will be
excluded. This is because, according to the objective state of scientific
and technical knowledge, the defectiveness of an Al system may not be
detectable. In effect, what the EU legislator could actually achieve for the
enhancement of protection of injured parties due to the expansion of
the definition of product defectiveness®*! will be thwarted by leaving to
manufacturers the possibility of relying on the state of the art. The above
relates to the extension of the defectiveness concept to factual situations
in which the product does not ensure the safety that might be expected by

38 Art.10(1e) of the PLD proposal.
39 See Art. 6 of the PLD proposal.
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the public at large taking into consideration: ,[t]he effect on the product
of any ability to continue to learn after deployment”**! This means that
the EU legislator has fully noticed the possibility of defectiveness of an
Al system as a result of that system’s further learning; already after being
placed on the market or put into service. On the other hand, however, the
same legislator does not ensure full legal protection to persons injured by
the product’s defectiveness as defined in Art. 6(ic) of the PLD proposal.
If such defectiveness arises and leads to the emergence of damage but, at
the same time, the defectiveness is undetectable according to the current
state of scientific and technical knowledge, the manufacturer will be in
a position to avoid liability, and the injured person will be left without
compensation.

In the Products Liability Directive proposal, the principle of maximum
harmonization was adopted. According to Art. 3 of the PLD proposal:

[M]ember States shall not maintain or introduce, in their national law, pro-
visions diverging from those laid down in this Directive, including more, or
less, stringent provisions to achieve a different level of consumer protection,
unless otherwise provided for in this Directive.

Complementation of the civil liability regime for damages caused by arti-
ficial intelligence is to be the AILD proposed by the European Commission.
The Products Liability Directive and the Al Liability Directive are expected
to make up a consistent and complete system of legal protection for persons
injured by Al systems. According to the assumptions of the EU legislator,
the principles of civil liability for damages caused by Al systems are to be
compatible with the safety principles of those systems. The Al Liability
Directive will apply to non-contractual, civil law claims for compensation
based on fault in situations when the damage is caused by an artificial
intelligence system'*". The harmonization envisaged in the AI Liability
Directive proposal is to cover only such national provisions of law con-
cerning fault-based liability that govern the burden of proof in relation to

40 Art. 6(1c) of the PLD proposal.

41 InArt.1(1) of the AILD, it is indicated that: ,,[T]his Directive lays down com-
mon rules on: (a) the disclosure of evidence on high-risk artificial intelligence
(AI) systems to enable a claimant to substantiate a non-contractual fault-based
civil law claim for damages; (b) the burden of proof in the case of non-contractual
fault-based civil law claims brought before national courts for damages caused by
an Al system”.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 178

persons seeking compensation for damages caused by artificial intelligence
systems. Other than that, the purpose of the AI Liability Directive is not
to harmonize: ,[g]eneral aspects of civil liability which are regulated in
different ways by national civil liability rules, such as the definition of
fault or causality, the different types of damage that give rise to claims for
damages, the distribution of liability over multiple tort feasors, contribu-
tory conduct, the calculation of damages or limitation periods”*?!. In the
Al Liability Directive proposal, adopts the principle of minimum harmo-
nization, allowing plaintiffs in cases of damage caused by Al systems to
rely on more favorable rules of national law.

The AILD - similar as the PLD - contains facilitations in the area of dis-
closing evidence and legal presumptions supposed to support the claimant
in the pursuit of compensation under the non-contractual liability regime
for damages caused by Al systems. However, facilitations concerning dis-
closure of evidence have been provided only with regard to high-risk Al
systems. The distinction between high-risk Al systems (and the definition
of high-risk Al systems) and non-high-risk Al systems is taken from the
Al Act. Under the AILD, both a plaintiff and a potential plaintiff are to be
provided with facilitations with respect to evidentiary material™**. The
rights of a potential claimant were defined in two stages. Accordingly, in
case of suspicion that a high-risk Al system caused damage, the potential
claimant - prior to bringing the suit - will be in a position to request the AI
system provider, a person subject to the obligations of a provider (under the
Al Act) or the Al system’s user to disclose essential evidence in the disposal
of such parties with regard to the specific Al system. If - despite a respec-
tive request from a potential claimant - such information is not provided,
the potential claimant will be in a position to enforce the right to obtain
information about an Al system in a court proceeding'**. The potential
plaintiff is obliged to submit sufficient facts and evidence to substantiate
the claim for damages in the statement of claim submitted to the court. One
should note the formulation: ,[f]acts and evidence sufficient to support the
plausibility of a claim for damages”. This is an indeterminate and undoubt-
edly evaluative expression. In this context, national courts adjudicating
in non-contractual matters of civil law compensatory claims for damages

42 The AILD proposal, point (10), 17. https://commission.europa.eu/system/
files/2022-09/1_1_197605_prop_dir_ai_en.pdf.

43 See Art. 2(7) of the AILD proposal.

44 See Art. 3(1) of the AILD proposal.
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caused by Al systems will have a far-reaching decisive leeway in respect
of which requests from potential plaintiffs deserve to be allowed. In case
of the AILD - similarly as in the context of the PLD - it is clearly apparent
that the EU legislator puts much emphasis on balancing the interests of
potential claimants and defendants and on the adjustment of the level of
legal protection afforded to both these groups to the - individually con-
sidered - factual circumstances of an individual casel**. Analogous right
will be available to the claimant already at the stage of judicial proceedings.
Suppose the court orders the defendant to disclose or preserve evidence
at the defendant’s disposal, and the defendant does not follow that order.
In that case, the presumption of the defendant’s fault will apply™*®!. In the
AILD proposal, the EU legislator also provided for a rebuttable*” legal
presumption of a causal link between the defendant’s fault and the output
produced by the AI system or the failure of the Al system to produce an
output!*®!. However, the presumption of a causal link will apply only where:

[a]ll of the following conditions are met: (a) the claimant has demonstrated
or the court has presumed pursuant to Article 3(s), the fault of the defendant,
or of a person for whose behaviour the defendant is responsible, consisting
in the non-compliance with a duty of care laid down in Union or national
law directly intended to protect against the damage that occurred; (b) it can
be considered reasonably likely, based on the circumstances of the case, that
the fault has influenced the output produced by the Al system or the failure
of the Al system to produce an output; (c) the claimant has demonstrated
that the output produced by the Al system or the failure of the Al system
to produce an output gave rise to the damage!*..

The Liability Directive proposal was limited to situations in which the
requirements under the Al Act have not been fulfilled, as per the specific
rules of Art. 4(2-3) of the AILD proposal. The possibility for the plaintiff to
benefit from the legal presumption was strongly correlated to the safety
requirements for high-risk Al systems contained in the AI Act. This means
thatif an Al system follows the safety requirements imposed on the system

45 See Art. 3(3-4) of the AILD proposal.

46 See Art. 3(5) of the AILD proposal.

47 The defendant has the right to rebut the presumption laid down in Art. 4(1)
of the AILD proposal. See Art. 4(7) of the AILD proposal.

48 Art. 4(1) of the AILD proposal.

49 Art. 4(1) of the AILD proposal.
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according to the AI Act, the above-mentioned legal presumption will not
apply. Accordingly, the European legislator clearly accentuates the high
safety standards prescribed for high-risk AI systems under the AI Act.
Furthermore:

[iln the case of a claim for damages concerning a high-risk Al system,
a national court shall not apply the presumption laid down in paragraph 1
where the defendant demonstrates that sufficient evidence and expertise is
reasonably accessible for the claimant to prove the causal link'*’,

Asituation in which the plaintiff can obtain easy access to the evidence
and expert knowledge about a high-risk AI system will rather not be fre-
quent in practice. In fact, the legal regime laid down in Art. 4(4) of the AILD
proposal will provide an additional reinforcement of the legal situation
of the defendant and, in turn, imply a weaker procedural position of the
claimant. On the other hand, in relation to Al systems other than high-risk
ones, the presumption laid down in Art. 4(1) of the AILD proposal, will
apply only when the adjudicating court concludes that it is excessively
difficult for the claimant to prove the causal link between the defendant’s
fault and the result produced by an AI system or the fact of not obtaining
any result from such system!*".. Application of the presumption under
Art. 4(1) of the AILD proposal will also be limited with regard to a defen-
dant who has used the Al system exclusively as a part of his or her per-
sonal non-professional activity**.. Therefore, according to the regulatory
regime contained in the AILD proposal, the claimant still has to prove the
defendant’s fault®®! (or fault of a person for whose conduct the defendant
is responsible) and the fact that the damage was caused by the Al system
(i.e. that the damage was caused by a result generated by the Al system or
by the fact of non-obtaining of any result from that system). On the other
hand, the EUlegislator offers a hand to the claimant by introducing a legal
presumption of causal link between the defendant’s fault and the damage
caused by the Al system. However, application of that presumption by the
adjudicating court is subject to many restrictions, which has been already

50 Art. 4(4) of the AILD proposal.

51 Art. 4(5) of the AILD proposal.

52 Art. 4(6) of the AILD proposal

53 Except for situations in which the court, under Art. 3(s) of the AILD proposal,
has applied the presumption of fault.
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discussed above. The liability of Al system operators has been included in
the regulatory scope of the AILD, which clearly stipulates that such liability
will continue to be based on fault.

Reflections de lege ferenda

5

Ijoin the voices of researchers who support the introduction of Alliability,
understood as strict liability. For example, Christiane Wendehorst believes
that the introduction of strict liability would be:

[a]n appropriate response to situations where significant and/or frequent
harm may occur despite the absence of any fault, defect, malperformance or
noncompliance. It may also be an appropriate response where such elements
would be so difficult for the victim to prove that requiring such proof would
lead to under-compensation or inefficiency. [...] The further extension of
strict liability may be justified for Al applications because the «autonomy»
and «opacity» of Al may give rise to exactly the kind of difficulties strict
liability is designed to overcome'**l.

In my view, the solution to the problems related to liability for damage
caused by AI systems would be achieved by departing from the liability
regime for defective products in favour of a uniform, strict liability regime
for damage caused by all Al systems. As a consequence, all producers of Al
systems as well as professional operators of Al systems should incur risk-
based liability. Just as previously, under Directive 85/374/EEC, a uniform
liability regime was introduced for products understood as any movable
items'**], it is currently legitimate to introduce consolidated liability for
damage caused by all and any Al systems. Thanks to such uniform liability
principles, it would not be necessary to constantly update the list of high-
risk Al systems. Moving on to details of such uniform, risk-based liability
of both manufacturers and operators of all Al systems, in my opinion, there
should be only two exonerating conditions: 1. force majeure; 2. exclusive

54  Christiane Wendehorst, ,Strict Liability for Al and other Emerging Techno-
logies” Journal of European Tort Law, No. 2 (2020): 179.
55 With the exception of primary agricultural products and game.
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fault of the injured person or a third party for whom the injured person
is responsible. As far as force majeure is concerned, it should be remem-
bered that it will only be possible to invoke this circumstance in the case

of external events, i.e. events that originate outside the Al system to whose

operation the compensatory liability relates. If liability is to be exempt,
the damage must be a consequence of the force majeure, which means

that there is no adequate causal link between the operation of the system
or device and the damage caused*®’. On the other hand, the exonerating
conditions of the exclusive fault of the injured person or of a third person
for whom the injured person is responsible will open a wide scope of exon-
eration for the defendants. This is the case since fault of the injured person

(or of a third person) covers both intentional and unintentional fault. In

this context, as far as unintentional fault is concerned, the defendant will

be in a position to prove that the damage was caused because the injured

person (or person for whom the injured person was responsible) did not
acquire or did not maintain a level of knowledge necessary to duly operate

the Al system, or that he or she acted under a misapprehension about the

Al system’s infallibility, as a result of which the outcomes generated by
the system were not precisely verified by the injured person®”.. This will

relate predominantly to such Al systems that could be used by a claim-
ant and which the claimant used without involvement of the Al system’s

operator. As a result, the proposed liability model is not overly harsh on

manufacturers and professional operators of Al systems. For appropriate

legal protection of the injured parties, however, the essential part is that
the defendant will be in a position to avoid liability only when the injured

person’s fault (or the fault of a third party for whom the injured party is

responsible) is exclusive. That is when, apart from behavior - act or omis-
sion - of the injured person or a third party for whom the injured person is

liable, there are no other factors contributing to the occurrence of damage

or increasing its extent. On the other hand, in all those situations when

the claimant (or third party for whom the claimant is responsible) only
contributes to the occurrence of damage or to the increase of its scope,
producers and operators of Al systems should incur compensatory liability,
reduced according to the level of the injured person’s (or the third party’s)

contribution to the occurrence the extent of the damage.

56 Zbigniew Radwariski, Zobowigzania - czgs¢ ogélna, 2nd ed. (Warsaw: C.H. Beck,

1998), 77.
57 Gerstner, ,Liability Issues with Artificial Intelligence Software”, 249.
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The burden of proving exonerating conditions should obviously be with
the defendant. This is necessary to secure the position of the injured per-
son. Moreover, the burden of proof should be reversed in relation to the
causal link between the damage caused and operation of the Al system.
Traditionally, in case of liability based on risk, the plaintiff bears the bur-
den of proof with regard to the occurrence and extent of damage as well
as the causal link between the damage and, for instance, service of a motor
vehicle. However, in case of Al systems - having regard to their complexity,
opacity and autonomy - it can be very difficult for the claimant to prove
the causal relationship between operation of the system and the damage
caused. This, in particular, will relate to those Al systems that are not
incorporated into movable items. Thus, the burden of proof regarding the
causal link between the operation of the Al system and the damage should
be shifted from the plaintiff to the defendant. As a result, in order to avoid
liability, the defendant would have to prove that there is no causal link
between the operation of the Al system and the damage caused. It should
be emphasized that the unified model of risk-based liability - as proposed
above - would apply to all Al systems and to all their uses (whether direct
or indirect). It would refer both to the use of Al systems through profes-
sional operators of those systems and to direct use, without involvement
of any operators. The second type of use would naturally relate only to
such Al systems that are intended for direct use.

In case of damage, it is the injured person that should decide whom he
or she wishes to sue; the professional operator - if the injured person used
the AI system through such operator - or directly the producer of the Al
system (if such is the decision of the injured person or when there was no
operator). Therefore, the injured person should have a choice. In all situ-
ations where there is an operator of an Al system, it will be easier for the
injured person to identify the operator and seek compensation directly
from the operator. In addition, the operator of an Al system should have
the right to recourse compensation paid by the Al system’s manufacturer
in any case when the operator had paid compensation to the injured person.
The principles of liability of a manufacturer of an Al system vis-a-vis the
operator of that system should, however, be defined differently from that
which can be found in the Regulation proposal. Notably, under Art. 12(3)
of the Regulation proposal, it was envisaged that in situations when the
operator of a defective Al system fully compensates for the damage to the
injured person, the operator may seek recourse compensation from the
manufacturer of that system under the terms of liability for a defective
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product. As a consequence, liability of an Al system operator would be more
severe than the liability of the AI system’s manufacturer. In my opinion,
the principles of liability of a manufacturer of an Al system and of the
system’s operator should be aligned. If a manufacturer wishes to avoid
liability towards the operator of an Al system that compensated in full the
damage suffered by the injured person, the manufacturer should prove that
such damage was a consequence of force majeure or exclusive fault of the
Al system’s operator or a person for whom the operator is responsible®®. If
the manufacturer were unable to demonstrate any of the above-mentioned
exonerating conditions, then the manufacturer would have to pay the
compensation. The operator of a defective Al system should be relieved
from the burden of proving the defect of the Al system that caused the
damage and the causal link between the defect and the damage caused.

6 Conclusion

Despite the high safety standards proposed in the Al Act, Al systems will
undoubtedly cause damage, both in the material and immaterial dimen-
sion. This follows, among others, from the immanent characteristics of
artificial intelligence: capacity to learn, to transform, to interact with
humans, as well as its complexity, opacity, autonomy. The more complex
a given Al system is, the more its properties merit from that complexity.
Transformations that take place throughout the life cycle of an Al system
will be a consequence of, among other things, interaction with the envi-
ronment, including humans. In this context, Al systems that are safe upon
being put into circulation - following the applicable legal requirements -
have a potential to become dangerous later on in their lifecycle. This is the
case since the potential to develop, represented by Al systems, is at the same
time the potential to become a dangerous Al system. To face the current
challenges, i.e. to make sure that the principles of liability for damages
caused by Al systems create real - and not only illusory - protection of the

58 The operator inappropriately handled the AI system (uploading to the Al
system defective data or data other than of the highest quality; lack of ongoing
updates; non-compliance with the specific instructions provided by the manufac-
turer; omission to maintain a due level of knowledge and/or skill necessary for
the operation of the Al system), which gave rise to the damage.
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injured parties and, at the same time, that they do not hinder the dynamic
growth of artificial intelligence (safe AI), in my view, it is necessary to
amend the EU legislation. Just as a couple of decades ago, in the European
Union, separate terms of liability were introduced for defective products
(Directive 85/374/EEC), presently we face a growing need to create a sepa-
rate model of liability for damage caused by Al systems. The objective scope
of such liability should cover all Al systems. On the other hand, as far as the
subjective scope is concerned, in my opinion, all producers of Al systems
and professional operators of Al systems (both back-end operators and
front-end operators) should bear risk-based liability towards any person
who has suffered injury or damage as a result of the physical or virtual
operation, device or process controlled by an Al system.

The latest proposals for legislative amendments contained in the PLD
proposal and the AILD proposal are rather conservative. With regard to
civil liability for damage caused by Al systems, the EU legislator has not
decided to introduce bold reforms, the nucleus of which, for example, could
be seen in the European Parliament’s resolution of October 20, 2020 with
recommendations to the Commission on a civil liability regime for artificial
intelligence. According to the European Commission, it is still too early for
any avant-garde reforms in the area of civil law liability of Al systems'*°..
In consequence of the above, the EU legislator concentrated on such legal
provisions that offer an answer to the problems with the liability for the
discussed systems as reported so far. Al systems were unambiguously
classified as products and covered by the civil liability regime for defec-
tive products (the Products Liability Directive proposal). The division has
been preserved into the strict liability of manufacturers®” of Al systems
(liability for a defective product) and fault-based non-contractual liability
attaching to providers and users of Al systems.

Although one can agree that the legal provisions contained in the PLD
proposal and the AILD proposal are suited to the current development
level of Al systems, it can be doubted whether the level of legal protection
of persons injured by Al systems, as offered by the EU legislator, will be
sufficient. This is the case since the European legislator strongly focused
on balancing the interests of manufacturers, providers and users of AI'sys-
tems with the interests of persons injured by such systems. The reason for
such course of action was definitely the fear of slowing down the dynamic

59  See the AILD proposal, Explanatory Memorandum, point 5, 14. https://com-
mission.europa.eu/system/files/2022-09/1_1_197605_prop_dir_ai_en.pdf.
60 Manufacturers and other parties referred to in the PLD proposal.
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development of the latest technologies and making the European Union
a peripheral region in the sector of Al systems. Obviously, such fear is not
groundless. However, the question arises as to whether the priority is the
rapid development of Al systems and the maintenance of the European
Union’s competitiveness in relation to technological giants (e.g. China), or
whether the most important task is to develop optimal legal conditions for
the development of trustworthy and completely safe Al As far as safety is
concerned, however, the legal provisions contained in the AI Act inspire
optimism. The solutions envisaged in that legislative act, at least in respect
of high-risk Al systems, can really be considered ground-breaking and
important in the perspective of the entire world. The Al Act sets completely
new standards in the area of Al safety. Development of new technologies is
important, and the newly created legal regulations are to be conducive in
that regard. However, it is technology that should serve the human being
and not the other way round. Therefore, the most important task is to
protect human rights and European values. The intention behind putting
people at the center is to develop safe and reliable A1,

In summary, the proposals for legislative reform contained in the PLD
proposal and the AI Liability Directive proposal are of a temporary nature
and will certainly not be sufficient in the longer term. In any case, the
European Commission is fully aware of this fact, as it emphasizes continu-
ous monitoring of the situation in order

[t]oprovidethe Commissionwithinformationonincidentsinvolving Alsystems.
The targeted review will assess whether additional measures would be needed,
such as introducing a strict liability regime and /or mandatory insurance’*?..

61  See: Ethics Guidelines for Trustworthy AI (2019), High-Level Expert Group
on Artificial Intelligence. https://ec.europa.eu/newsroom/dae/document.cfm?doc_
id=60419; Communication from the Commission to the European Parliament, the Coun-
cil, the European Economic and Social Committee and the Committee of the Regions
Empty ,Building Trust in Human-Centric Artificial Intelligence”. COM(2019) 168
final. https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52019DC0168;
The Assessment List for Trustworthy Artificial Intelligence (ALTAI) for self-
assessment (2020), High-Level Expert Group on Artificial Intelligence. https://
digital-strategy.ec.europa.eu/en/library/assessment-list-trustworthy-artificial-
intelligence-altai-self-assessment; European Parliament Resolution of 20 Octo-
ber 2020 with recommendations to the Commission on a framework of ethical
aspects of artificial intelligence, robotics and related technologies (2020/2012(INL)).
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0275_EN.html.

62 The AILD proposal, Explanatory Memorandum, point 5, 14. https://commis-
sion.europa.eu/system/files/2022-09/1_1_197605_prop_dir_ai_en.pdf.
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It will only be possible to evaluate in retrospect and from a practical
perspective to what extent and for how long the legal solutions contained
in the PLD proposal and the AILD proposal prove efficient. For the time
being, the legislative procedure in respect of the above-mentioned legisla-
tive acts has not yet been completed.

In this article, I have tried to show that the legislator should completely
abandon liability for a defective product and instead adopt a uniform, risk-
based liability regime for damage caused by all Al systems. Damage caused
by an Al system should therefore be dissociated from a defect in that system.
The risk-based liability regime should be limited to determining the damage
and its extent, and whether there is a causal link between the operation of
the Al system and the damage caused. On the other hand, it should be irrel-
evant whether the Al system was defective or not and, if so, what the nature
of any defect was. The person injured by the operation of an Al system
should also be compensated when the system was not defective - no defect
in the technical and legal sense - or when it is impossible to establish of
what the possible defect consisted. In consequence, if the damage occurred
in consequence of the operation of an Al system and there are no condi-
tions exempting liability of the manufacturer or operator of such system
(there is no exonerating condition), the injured party should receive com-
pensation, regardless of whether the Al system was defective or not. Such
aliability model, in combination with the rules on the safety of Al systems
(e.g., AT Act), would allow to develop social confidence in the Al technology.

In my opinion, a uniform system of strict civil liability for damages
caused by all and any Al systems!®*, risk-based and covering both manufac-
turers and professional operators of those systems is an adequate response
to the challenges relating to the development of Al technologies. Critics of
the position presented in this article could obviously raise an objection that
risk-based liability would be too severe with regard to Al systems that do
not pose a high risk. An additional objection could be made by saying that
the introduction of risk-based liability for damages caused by Al systems
would be favorable to the largest technological companies and, at the same
time, detrimental to medium-sized and small firms or to start-up ventures.
This relates to the opinion that only technological giants have the financial
capacity to incur the costs of severe risk-based liability. The introduction
of such aliability regime could therefore lead to a situation in which such

63 This refers both to the most and to the least complex and autonomous Al
systems.
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giants monopolize the market for new technologies. In response to such
objections, I would like to point out that, in my view, they are inaccurate.
Al systems which do not pose a high risk do not bring such danger to
health, life and property of natural persons as in the case of high-risk AI
systems, correspondingly the damages caused by these systems will not
be damage of great extent. Such damage will relate to individuals rather
than entire communities. As a result, compensation to be paid by producers
of Al systems not characterized by high risk will be proportionally lower.
Only the frequency of their payment may be high, bearing in mind the
increasing use of Al systems. However, it must be emphasized that severe
risk-based liability will, in fact, encourage or even force manufacturers of
Al systems to develop systems that are as safe as possible. This will relate
to all manufacturers and all Al systems, starting from the least complex
and the least autonomous to the most advanced high-risk Al systems. Since
liability would be consolidated for manufacturers of all Al systems, all such
manufacturers would also be affected by the pressure to minimize costs
through developing increasingly safer Al In this context, introduction of
auniform risk-based liability would have a very positive consequence: that
is, a motivation to create ever safer Al systems. The manufacture of such
systems, as well as payment of compensation for damage caused by Al sys-
tems, obviously implies a need to incur costs by those systems’ producers.
It should be remembered that manufacturers of Al systems verify their
costs and ascertain the most cost-effective route: payment of compensa-
tion or investment in ever safer Al systems. Therefore, severe risk-based
liability is conducive to raising safety standards. On the other hand, lenient
liability for a defective product - which under the existing legal framework
will not be enforceable in an increasing number of cases - categorically
does not serve the same purpose. As regards the second objection signaled
above, relating to the monopolization of the new technologies market by
the largest firms operating in the area of artificial intelligence, it has been
thoroughly examined by Anat Lior.!**! At this point, it seems legitimate to
refer the reader to the scientific analysis carried out by that author. This
analysis shows that large technological companies already enjoy a strong
position in the AI industry. This is caused by many factors: the ability
of such firms to attract the most talented specialists; having at their dis-
posal huge data pools, gathered for years; having the greatest financial

64 AnatLior, Al Strict Liability Vis-a-Vis Al Monopolization” Columbia Science
and Technology Law Review, No. 1 (2020): 90-126.



Iwona Gredka-Ligarska | In Search of Adequate Principles for Al Civil Liability 189

resources. However, Lior shows that the introduction of risk-based liability
will not change the status quo mentioned above to the detriment of small
firms. On the other hand, the problem of monopolizing the market should
be solved by appropriate regulations specifically devoted thereto. However,
abandonment of risk-based liability, most definitely, cannot be regarded as
one of such regulations. There is no proof that by abandoning a risk-based
liability regime for AI systems the legislator would improve the situation
of small firms trying their hand in the Al sector./**! Lior’s argument leaves
no doubt that we should not abandon the risk-based liability model for
damages caused by Al systems.
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1 Wstep

Sytuacja kobiet w Indiach jest uzalezniona od wielu czynnikéw, takich
jak religia, ktéra wyznaja, region, w ktérym zyja, rodzina, w jakiej sie
wychowywaly, klasa spoteczna, do ktérej naleza. Szczegélnie trudna jest
rzeczywisto$¢ hindusek, ktérych rola w tradycyjnej strukturze spotecznej
czesto byta definiowana przez ich pozycje jako cérek, zon i matek, z silnym
naciskiem na postuszenstwo. Cho¢ hinduizm czci wiele bogin i otacza je
glebokim szacunkiem, realne traktowanie kobiet w spoteczenstwie hin-
duskim jest czesto sprzeczne z tym ideatem. Co jaki$ czas pojawiaja sie
w mediach doniesienia, ze po raz kolejny w Indiach godno$¢ kobiety zostata
pogwalcona, a jej prawa zignorowane. Tak byto w 2012 r. po brutalnym
zbiorowym gwalcie popelnionym na przedmiesciach Delhi, ktérego ofiarg
padla mtoda studentka!”). Dziewczyna stata sie symbolem wspétczesnych
Indii, istniejacych pomiedzy tradycja i nowoczesnoscia - a przez to tak
zréznicowanych, jakby funkcjonowaty w wielu stuleciach jednoczesnie.
Tradycja hinduska $ciera sie tam z codzienno$cia, ktérej z kolei teoretycz-
nie usituje zaradzi¢ paristwo. Teoretycznie, poniewaz mineto kolejne 10
lat i nadal dochodzi do podobnych dramatéw, a brakuje konsekwentnych
decyzjiizmian. Przeciwnie, media donosza o bezkarno$ci sprawcéw, opie-
szalosci indyjskiej policji, zacieraniu §ladéw czy wrecz ich ignorowaniu.

Powyzszy stan rzeczy sklania do podjecia refleksji nad sytuacja indyj-
skich kobiet, nad przyczyng ich dramatu. Czy tkwi ona w tradycji? Czy
w nieudolnej polityce panistwa? Czy mozna zmienié¢ codziennoé¢ tych
kobiet okradanych z godnosci, zawieszonych pomiedzy wiernoscia tra-
dycji a pragnieniem wilasciwie pojmowanego cztowieczenstwa? Ztozonos¢é
zagadnienia nie daje mozliwosci jego ostatecznego wyczerpania, ponizsza
refleksja jest jednak préba oceny efektywnosci podejmowanych dziatan
oraz znalezienia perspektywy zmian na przysztos¢.

1 Smirti Sings, ,Delhi ganga rape: case diary” The Times of India, 13 Septem-
ber 2013, http://timesofindia.indiatimes.com/india/delhi-gang-rape-case-diary/
articleshow/22455125.cms?from=mdr.
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2 Tradycja w sSwiadomosci hinduskiej

Tradycja w $wiadomosci hinduskiej ma glebokie znaczenie, jest bowiem
nieodiacznym elementem tozsamosci, duchowosci oraz codziennego zycia
hinduséw. Cho¢ o hinduizmie czesto méwi sie jako o religii, w rzeczywisto-
Sci jest to system zréznicowanych wierzen, kultura i sposéb zycia, oparty
na wielowiekowych praktykach i filozofii, Zzywo obecnych w zyciu jego
wyznawcéw. Niezmienno$¢ tradycji w hinduizmie odnosi sie do ciagtosci
tych praktyk, wierzen, rytualéw oraz spotecznych i duchowych zasad,
ktére przetrwaly przez wieki. Wskazuje ona na gtebokie zakorzenienie
religii w historii i kulturze, a takze na jej zdolno$¢ - mimo elastycznosci
i umiejetnosci dostosowywania sie do zmieniajacych sie kontekstéw spo-
tecznych i kulturowych - do zachowania istotnych elementéw tozsamosci
religijnej i kulturowej w obliczu zmieniajacych sie¢ warunkéw historycz-
nych i spotecznych. Tradycja hinduska charakteryzuje sie bowiem wyijat-
kowg elastyczno$ci i umiejetnoécia adaptacji (to z pewnoécig pozwolito
jej przetrwaé i rozwijaé sie przez stulecia), zachowujac jednocze$nie swéj
rdzen i wartosci, ktérym pozostaje wierna.

Jedna z takich wartosci, a jednoczeénie fundamentem spotecznej organi-
zacji w hinduizmie jest rodzina, w ktérej jednak nie ma miejsca na réwnosé¢
czy indywidualizm: istnieje silne podporzadkowanie grupie, a o statu-
sie w niej Swiadczy przede wszystkim pte¢. Pojmowanie roli kobiety jest
jednym z aspektéw tak glteboko zakorzenionych w tradycji hinduskiej,
ze nawet dzi$§ trudno jest w Indiach o spoteczng akceptacje postulowa-
nych i prawnie regulowanych zasad réwnosci, réwnouprawnienia i braku
dyskryminacji. Nie oznacza to, ze status kobiety pozostaje niezmienny.
W okresie wedyjskim (ok. 1500-500 r. p.n.e.) kobiety w hinduizmie byty sza-
nowane i cieszyly si¢ pewnym stopnieri autonomii. I cho¢ ideatem kobiety
byla zawsze wierna Zona, to taka jej rola, cho¢ wyrazajaca nizsza pozycje
w spoleczenistwie, nie kojarzyla sie wéwczas z ponizeniem'™. Do margi-
nalizacji statusu kobiety przyczynit sie mityczny Manu (ok. Il w. p.n.e. -
II w. n.e.), ktéry uwazal, ze kobieta jest stworzona wytgcznie do stuzenia
mezczyznie oraz do opieki nad dzie¢mi, inne za$ prawa nie dotycza jej i jej
nie przystuguja’. W §redniowieczu to przekonanie jedynie pogtebiato sie,
asytuacja kobiet stawata sie coraz trudniejsza. Hinduska kobieta to przede

2 Monika Tworuschka, Udo Tworuschka, Hinduizm (Warszawa: Agora, 2009), 70.
3 Aldona Piwko, ,Kobieta w tradycji hinduskiej” Nurt SVD 46 [wydanie spe-
cjalne] (2012): 29.
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wszystkim Zona i matka synéw. Jednak nie z wlasnego wyboru, ale z aran-
zacji rodzicéw'*l, negocjujacych w tej kwestii juz w jej dziecifistwie. Cérka
w hinduskiej rodzinie to problem, bowiem wychowywana byta tylko po to,
by przej$é¢ do rodziny meza, ktérej nalezal sie ponadto posag'®!. Rodzicéw
rzadko sta¢ byto na matzenistwa kilku cérek, bywato wiec, ze oddawali je
do stuzby $wiatynnej. Dewadasi poczatkowo ustugiwaly béstwu §piewem
i taricem'®, z czasem jednak znaczenia nabrata ich seksualna aktywnos¢,
co zaszczytna niegdys funkcje sprowadzito do roli prostytucji §wiatynne;j™.

W domu rodzinnym dziewczynki przebywaty do czasu osiagniecia doj-
rzatosci ptciowej, a za najlepszy wiek dla panny miodej uwazano 1/3 wieku
pana mtodego, co miato umozliwia¢ realizacje patriarchalnego charakteru
malzenistwa. W hinduskiej rodzinie to maz byt panem i wtadcg domu,
ponadto wylacznie on sprawowat w nim kult'®. Jesli umierat, wina za jego
$mier¢ spadala z reguty na zone'®, ale byla takze najgorsza rzecza, jaka
mogla spotkaé kobiete. Jej powtérne matzenstwo byto bowiem zakazane,
za$ dla rodziny meza, ktdrej nie przynosita juz zadnych korzysci, stawata
sie ogromnym obciazeniem. Czesto jako istota przekleta wykluczana byta
z zycia spotecznosci i pozbawiana nawet podstaw do zycia. To z kolei dopro-
wadzito do upowszechnienia sie obrzedu sati, gdyz pogardzany stan wdowi
prowadzil hinduskie zony do walki o prawo takiej $émierci jak o przywilej™..

Gleboko zakorzeniona w §wiadomosci hinduskiej tradycja utrwalita
przekonanie o stusznosci nieréwnosci spotecznych. Gdy wiec w polowie
XVIII w. Krélestwo Wielkiej Brytanii podbito Indie, kolonizatorzy okazali
sie niemal bezsilni wobec zastanej rzeczywistosci - mogli jedynie prébowa¢

4 Saleema Parveen, Dowry system in India an annotated select bibliography (Ali-
garh: Aligarh Muslim University, 1982), 73.

5 S. Anukriti, Sungoh Kwon, Nishith Prakash, ,Saving for Dowry Evidence
from Rural India” Journal of Development Economics, 154 (2022): 4; Gaurav Chiplun-
kar, Jeffrey Weaver. ,Marriage Markets and the Rise of Dowry in India” Journal of
Development Economics, 164 (2023): 106.

6 Tworuschka, Tworuschka, Hinduizm, 72.

7 Rajendran Kalaivani, ,Devadasi System in India and Its Legal Initiatives -
An Analysis” Journal of Humanities and Social Science, 20/2/11 (2015): 50-51; Piwko,
,Kobieta”, 38-39.

8 Henryk Jagodzinski, ,Niektére zagadnienia dotyczace malzefistwa i rodziny
w hinduizmie” Kieleckie Studia Teologiczne, 15 (2016): 12.

9 Urvija Priyadarshini, Pande Rekha, ,Exploring the Politics of Widowhood
in Vrindavan: An Analysis of Life Narratives of Vrindavan Widows” Advances in
Applied Sociology, 11/4 (2021): 163.

10 Aldona Piwko, ,Malzenistwo i rodzina w hinduizmie” Nurt SVD, 47/2 (2013): 228.
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odnalez¢ sie pomiedzy szacunkiem wobec indyjskiej przesztosci a pogarda

wzgledem tamtejszych praw i zwyczajéw. Owszem, kiedy ich obecnosé

na subkontynencie indyjskim wzmocnila sie, podjeli préby zhumanizo-
wania surowych zasad religijnych™, a w tej perspektywie bardzo wazne

staly sie sprawy kobiet i najbardziej hanbiace praktyki ich dotyczace:

sati, matzenistwa dzieci, dzieciobéjstwo, sytuacja wdéw, dewadasi i sys-
tem edukacji"?. Ich naglosnienie powodowato jednak podwéjny skutek.
Z jednej strony rodzito ryzyko buntu, chodzilo przeciez o dyskredytacje

najbardziej zakorzenionych w tradycji zasad. Z drugiej niosto nowa wiedze,
idee i technologie. Neera Desai i Usha Thakkar pisza, ze wéwczas ,,po raz

pierwszy zaklécono glebokie i ciche wody indyjskiej tradycji”™®. I w tym

wlaénie, jak sie wydaje, tkwi Zrédto dzisiejszej dysharmonii, ktéra pogtebia

ponadto wielokulturowosé, system kastowy, wielo$¢ zwyczajéw i praktyk.
Indie sg krajem niezwykle zréznicowanym i nie mozna ulega¢ ztudzenia

jednorodno$ci tamtejszej kultury. Splataja sie tam wplywy Swiete i seku-
larne, tradycyjne i nowoczesne, lokalne i globalne, tworzac dynamiczna
mozaike doswiadczeni. A na gruncie tego zréznicowania miala jeszcze

powstaé przepa$¢ pomiedzy tym, co zasadniczo hierarchiczne i akceptujace

normy dyskryminacji oraz marginalizacje indywidualizmu, a nowoscia
Zachodu, gloszacego idee réwnosci i wolnoscil**.

3

Juz w 1948 r., krétko po odzyskaniu niepodlegtosci, Indie przyjety
Powszechng Deklaracje Praw Czlowieka, ktéra glosi uznanie i zacheca do
przestrzegania praw przystugujacych z racji ludzkiej godnosci. Wiréd nich
jako pierwsza zostala wskazana wolnos¢ i réwnos¢ wszystkich ludzi pod
wzgledem godnosci i praw, bez wzgledu na jakiekolwiek réznice, w tym

Polityka spoteczna wzgledem kobiet w Indiach

11 Geraldine Forbes, Women in Modern India (Cambridge: Cambridge University
Press, 2004), 58.

12 Neera Desai, Usha Thakkar, Women in Indian Society (New Delhi: National
Book Trust, 2009), 2.

13 Ibidem.

14 Anna Staniszewska, ,Status spoteczno-polityczny kobiety w Indiach na prze-
tomie XX i XXI wieku - konflikt tradycji i prawa” Swiat Idei i Polityki, 12 (2013): 44.
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pteé. Uchwalona rok pézniej Konstytucja Indii"”

tak, aby sprzyja¢ rozwojowi egalitarnego spoteczenistwa i wyeliminowa-
niu dyskryminujacych i uwlaszczajacych godnosci kobiety praktyk!®l.
Gwarantowata ona wszystkim réwnoé¢ wobec prawa i réwna ochrone
prawna (art. 14), naktadata na paristwo zakaz dyskryminacji obywateli ze
wzgledu m.in. na pteé oraz przynalezno$é kastows (art. 15 (1)), obywatelom
za$ nakazywata odrzucanie w swoim postepowaniu praktyk naruszajacych
godnos¢ kobiet (art. 51ust. Alit. e z1976 r.). Liczne s3 w Konstytucji Indii
prawa, ktére przynalezg ,wszystkim” badZ ,kazdemu”, nawet jesli jako
ich adresatek nie wskazano bezposrednio kobiet (por. art. 19; 21; 25 (1)).

Taka ilos¢ gwarancji, pozytywnych deklaracji i zapewnienia ochrony
daje podstawy, by oczekiwaé wtasciwych rozwigzan prawnych realizu-
jacych wskazane cele polityki panistwa. I rzeczywiscie wydawato sie, ze
w polowie XX w. Indie zapoczatkowaly ere wolnosci, w ktérej kobiety
beda réwne mezczyznom™”), ze tworzy sie nowa §wiadomosé i wrazliwosé
na sprawy kobiet. Zalozenia programowe éwczesnego rzadu obejmowaty
kompleksowy program opieki spotecznej, ktadly nacisk na edukacje kobiet,
opieke zdrowotng i dozywianie matek™®!. A mimo to w 1974 r. Komitet ds.
Statusu Kobiet w Indiach ujawnit drastyczne dane na temat istniejacych
nieréwnoéci oraz statystyki ukazujace ogromne dysproporcje ptci™®. Byty
one tak szokujace, ze parlament jednoglosnie wezwat premiera do pod-
jecia kompleksowych dziatan, rzad za$ niemal natychmiast sformutowat
Krajowy Plan Dziatania na Rzecz Kobiet*\. Analizujac jednak kolejne
dekady walki o ich prawa, mozna wysunaé wniosek, ze podejmowane
dzialania nie maja charakteru polityki prewencyjnej, ale sa reakcja (wymu-
szona?) na réznego rodzaju wydarzenia. I co wiecej, jak zobaczymy ponizej,
reakcjg nieskuteczng.

zostala sformulowana

15 Konstytucja Indii uchwalona przez Zgromadzenie Konstytucyjne 26 listopada

1949 r. http://biblioteka.sejm.gov.pl/wp-content/uploads/2021/02/Konstytucja-
-Indii-tlumaczenie.pdf.

16 Anamika Kumar, ,Wybrane aspekty sytuacji kobiet w Indiach. Analiza spo-
teczno-historyczna”, [w:] Gender: kobieta w kulturze i spoteczeristwie, red. Beata
Kowalska, Katarzyna Zieliriska, Ben Koschalka (Krakéw: Rabid, 2009), 66.

17 Desai, Thakkar, Women in Indian Society, 15.

18 Tbidem, 148.

19 Committee on the Status of Women in India, Report Towards Equality, New
Delhi 1974. http://pldindia.org/wp-content/uploads/2013/04/Towards-Equality-

-1974-Part-1.pdf.
20 Desai, Thakkar, Women in Indian Society, 151.
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Przyktadem takiej daremnej interwencji jest prawo posagowe. Zwyczaj
jego dawania i przyjmowania byt obecny mimo uchwalenia w 1961 r. ustawy
o zakazie posagu'®". Gdy poczatek lat osiemdziesigtych przyniést masowe
demonstracje i protesty w tej kwestii, glosno komentowane w mediach,
praktyke posagowa uznano za przestepstwo nie podlegajace kaucji, naka-
zano takze kara¢ kazde dzialanie zwigzane z posagiem doprowadzajace
kobiete do samobéjstwa’®?l. W praktyce jednak niczego to nie zmienito.

Inng kwestia jest przemoc wzgledem kobiet, w tym réwniez przemoc sek-
sualna. Najglosniejszy przypadek, juz wspomniany, miat miejsce w 2012 .
w New Delhi i wywolatbezprecedensowe reakcje spoteczne w catych Indiach.
To one zmusity rzad indyjski do dziatania, ocenianego jednak bardzo krytycz-
nie. Przede wszystkim dlatego, ze sytuacja w Indiach domaga sie gruntowa-
nych reform, tymczasem watpliwo$ci budzi juz sam proces wprowadzania
rozwigzan prawnych. Od dnia gwattu do nowelizacji prawa karnego, o kté-
rym ponizej, poprzedzonego rzekomo analizg 8o tys. sugestii i petycji,
mineto zaledwie péttora miesigca - wszystko dziato sie wiec bardzo szybko,
zbyt szybko. A liczba przestepstw wzgledem kobiet nie zaczela maleé.

Liczne sg przyktady ustaw uchwalanych po to, aby polepszy¢ sytuacje
kobiet. W 1929 r. ograniczono matzenistwa dziewczat przed ukoniczeniem
14 lat, ale mezczyznom je poslubiajacym grozily niewspéimiernie niskie
kary (pozbawienie wolnosci do 15 dni lub 3 miesiecy, w zaleznosci od wieku
mezczyzny)**.. Ustawa z 2006 r. pozwolita na uniewaznienie matzeristwa
zawartego przed ukoriczeniem przez kobiete 18 roku zycia®*, za nowe-
lizacja z 2021 r. zréwnata w tym wzgledzie wiek kobiet i mezczyzn - do
21 lat™®®!, Moca ustawy o sukcesiji z 1956 r. kobiety zostaty dopuszczone
do dziedziczenia®, zag§ po nowelizacji z 2005 r. cérki moga otrzymaé
taki sam majatek jak synowie*”). W 1988 r. formalnie zakazano w Indiach

21 Dowry Prohibition Act, 1961, Act n° 28 of 1961.

22 Desai, Thakkar, Women in Indian Society, 137.

23 The Child Marriage Restraint, 1929, Act n° 19 of 1929, 5. 3-4.

24 The Prohibition of Child Marriage, 2006, Act n° 6 of 2007, s. 3.

25 The Prohibition Of Child Marriage (Amendment) Bill, 2021, No. 15/LN/Ref./
June/2022.

26 Hindu Succession Act, 1956, Act n° XXXVIII of 1956, ch. II, s. 5.

27 The Hindu Succession (Amendment) Act, 2005, Act n° 39 of 2005, s. 6. San-
chari Roy w swoich badaniach wykazuje, ze reforma nie zwiekszyta faktycznego
dziedziczenia majatku przez kobiety, a jedynie wprowadzita zwyczaj ,,oddawania”
przez rodzicéw cze$ci ziemi synom, aby obej$¢ prawo - Sanchari Roy, ,,Empowe-
ring women? Inheritance rights, female education and dowry payments in India”
Journal of Development Economics, 114 (2015): 250.
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istnienia dewadasi'®®!, a w 1994 r. wykonywania badan prenatalnych,

ktérych celem jest poznanie plci dziecka, a w konsekwencji selektywna
aborcja®®!. W 2005 r. ustanowiono prawna ochrone kobiet przed prze-
moca fizyczng, seksualng, emocjonalng i ekonomiczng w domu®®.. Takie
przyklady mozna mnozy¢, natomiast analizujac dziatania podejmowane
przez panstwo indyjskie na rzecz kobiet, warto zadaé pytanie, jaka jest ich
skuteczno$¢? Nieustannie w mediach pojawiaja sie bowiem informacje
o tragicznej sytuacji kobiet w Indiach, ktéra mimo uptywu czasu, cywi-
lizacji, dziatalno$ci réznego rodzaju organizacji ochrony praw cztowieka,
wydaje sie nie polepszacé. Jaka jest tego przyczyna?

4

Analizy dokonane powyzej powinny prowadzi¢ do oczywistego wniosku,
ze w XXI w. nawet najgtebiej zakorzeniona tradycja musiata ustapié pod-
stawowym prawom cztowieka, ktérych poszanowania domaga sie mie-
dzynarodowa spoteczno$é. Szacunek dla ludzkiej godnosci oraz prawo
do wolnoéci i réwnosci wydaje sie wspdlczesnie czyms$ tak oczywistym,
ze az trudno uwierzy¢, iz gdzie$ kto$ zyje inaczej - bez ochrony prawnej,
bez telefonu, bez mozliwosci stanowienia o samym sobie. A jednak - jak
ukazuja ponizsze dane - indywidualne poczucie niesprawiedliwosci, brak
normalnosci i bezpieczenistwa jest codziennym udziatem milionéw hin-
dusek - obywatelek i zon.

Rzeczywistos¢ hinduskich kobiet

4.1. Pozycja kobiety w spoteczenstwie

Wedle najnowszego raportu ONZ Indie zamieszkuje ponad 1 428 627 tys.
ludzi, co czyni je najludniejszym krajem $§wiata. Oficjalnie sg one pafistwem
$wieckim, w praktyce jednak religia stanowi jeden z najwazniejszych

28 The Andhra Pradesh Devadasis (Prohibition Of Dedication) Act, 1988, Act n°
10 0f 1988, s. 3.

29 The Pre-Natal Diagnostic Techniques (Regulation And Prevention Of Misuse)
Act, 1994, Act n° 57 of 1994, s. 3A.

30 The Protection of Women from Domestic Violence Act, 2005, Act n° 43 of
2005, 8. 3.
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aspektéw zycia. Przeszlo 80% Indyjczykéw wyznaje hinduizm. Indie sa
paniistwem nalezacym do tzw. grupy BRICS, ktérej rozwéj napedza §wiatowy
rynek. Pod wzgledem PKB Indie zajmuja piate miejsce wéréd wszystkich
gospodarek $wiata™". I to wtasnie w tym kraju 14% spoleczeristwa dotyka
problem niedozywienia, z czego wiekszo$¢ stanowig kobiety. Ponad potowa
hindusek w wieku rozrodczym cierpi z powodu anemii, co pigte dziecko
boryka sie z powazna niedowaga. Co roku z powodu gtodu umiera 2 miliony
dzieci przed 5. rokiem zycia®?. I trudno o optymizm nawet wobec faktu, ze
w stosunku do 2000 r. sytuacja Indii w tej kwestii ulegta poprawie. W 2023 .,
Indie znalazly sie na 111. miejscu w tym niechlubnym rankingu (na 125
paristw dysponujacych danymi do obliczenia wynikéw GHI), plasujac sie
wéréd krajéw, w ktérych panuje ,,powazny gtéd” 1.

Wsparcie dla kobiet oferuja tzw. anganwadi, czyli wiejskie osrodki
opieki. Kobiety ciezarne i karmigce moga przejs¢ w nich kontrole stanu
zdrowia, otrzyma¢ szczepienia i dodatkowe racje zywno$ciowe. Pomoc
tg skomplikowata jednak pandemia Covid-19, na czas ktérej zawieszone
zostaly programy realizujace zasitki macierzyriskie®*l. Choé¢ i wczeéniej
ich popularno$é byta niewielka, korzystato z nich ok. 17% uprawnionych
kobiet. Nadmiar formalnosci, rejestracja internetowa i wymég posiadania
konta bankowego nie s3 bowiem oczywiste na obszarach wiejskich oraz
w mocno tradycyjnych rodzinach.

Tradycja hinduska wymaga od kobiety urodzenia meskiego potomka,
co w praktyce powoduje z jednej strony duza liczbe dzieci w rodzinach,
szczeg6lnie biednych, z drugiej problem selektywnej aborcji. Wiaze sie to
przede wszystkim z aspektem materialnym, ktéry spowodowat poczatkowo
rozprzestrzenienie sie na szeroka skale dzieciobéjstwa, a nastepnie - wraz
z rozwojem medycyny prenatalnej - aborcji selektywnej™, Niewiele w tej
kwestii zmienilo wprowadzenie zakazu badan prenatalnych ze wzgledu na
ple¢ dziecka, ktére upowszechnity jedynie podziemie aborcyjne. Oczywiscie
nie sg znane oficjalne statystyki dotyczace liczby wykonanych aborcji, ale

31 The World Bank, Data. India, 2022, http://data.worldbank.org/country/IN.

32 Hunger Generation, Problem gtodu w Indiach. http://hungergeneration.com/
problem-glodu-w-indiach/.

33 Global Hunger Index, Global Hunger Index Scores by 2023 Ghi Rank. http://
globalhungerindex.org/india.html.

34  Ministry of Women & Child Development, Anganwadi Services, 2023. http://
wed.nic.in/schemes/anganwadi-services.

35 Malgorzata Hucko, ,Selektywna aborcja a sytuacja demograficzna panstw
azjatyckich - rozwéj oraz konsekwencje zjawiska” Wschodnioznawstwo, 8 (2014): 222.
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problem obrazuje wspdtczynnik SRB: w Indiach wynosi on obecnie 1,10.
Analiza danych przeprowadzona przez Pew Research Center ujawnia, ze

w latach 2000-2019 ,,zaginelo” w Indiach przynajmniej 9 milionéw dziew-
czynek!®®, Miedzynarodowe badania pokazuja, ze spoteczenistwo o tak
wysokim wskazniku SRB ponosi bardzo drastyczne skutki, prowadzace

do wzrostu przemocy i przestepstw seksualnych oraz handlu kobietami'®”.,

Odpowiedzig na te dramatyczng sytuacje miat by¢ rzagdowy program

Beti Bachao, Beti Padhao (BBBP), uruchomiony w 2015 r.*?!. Jego celem
bylo edukowanie obywateli przeciwko uprzedzeniom ze wzgledu na pteé

i poprawa skutecznosci opieki spotecznej dla dziewczat oraz ich wyksztat-
cenia. Program, jak wiele innych, okazal sie nieskuteczny (wiekszoéé srod-
kéw przeznaczonych na jego realizacje zostata wydatkowana na reklame),
zwrdcit jednak uwage, ze problem w Indiach stanowi nie tylko selekcja

dziewczynek, ale takze - jesli sie urodza - ich wychowanie, w tym wyksztal-
cenie. Zgodnie z hinduska tradycja edukacja kobiety (z wyjatkiem kurtyzan

i cérek moznych) powinna sprowadzaé sie do wiedzy na temat prac domo-
wych, wychowania dzieci i ustugiwania mezowi. Praktyka nieposytania

dziewczat do szkdt jest obecna przede wszystkim na wsiach - a to wlasnie

tam mieszka wiekszo$¢ indyjskiego spoteczeristwa (ok. 65%). Wprawdzie

od 2009 r. istnieje w Indiach obowigzkowa i darmowa edukacja dla dzieci

w wieku od 6 do 14 lat™®*! - ale obowigzek to jedno, drugie to jego niezbyt

powszechna akceptacja. Odsetek analfabetéw w Indiach nadal siega niemal

Vs spoteczenistwa, z czego wiekszoé¢é stanowia kobiety!*l.

36 Pew Research Center, India’s Sex Ratio at Birth Begins To Normalize. Report
2022. http://pewresearch.org/religion/2022/08/23/indias-sex-ratio-at-birth-be-
gins-to-normalize/.

37 Ibidem.

38 India Brand Equity Foundation, Beti Bachao, Beti Padhao 2018. http://ibef.
org/government-schemes/beti-bachao-beti-padhao.

39 The Right Of Children To Free And Compulsory Education Act, 2009, Act n° 35
of 20009, ch.1], s. 3.

40 Beata Pietkiewicz-Pareek, Analfabetyzm w Indiach. Zrédta, dynamika, pro-
gramy przemian i dziatania naprawcze (Wroctaw: Instytut Pedagogiki Uniwersytetu
Wroctawskiego, 2021), 143-144.
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4.2. Kobieta w matzenstwie hinduskim

W tradycyjnej hinduskiej rodzinie matzefistwa sa aranzowane przez rodzi-
céw. Mozna pytaé, czy miodzi hindusi sa dzi§ zwolennikami tej tradycji,
istotniejsze wydaja sie jednak konsekwencje ewentualnej ich odmowy.
Wedle oficjalnych statystyk, w Indiach dochodzi rocznie do ok. tysigca
zabéjstw honorowych, czyli dokonywanych w imie honoru zhanbionych
rodzin*l. Jedna z harib jest matzeristwo z osoba spoza kasty (cho¢ system
kastowy zostat zniesiony kilkadziesiat lat temu), nie méwiac juz o mat-
zenstwach miedzyreligijnych.

Innym problemem jest fakt, ze cho¢ w Indiach obowiazuje zakaz
malzenstw dzieci, to w rejonach wiejskich jest on czesto ignorowany.
Wprawdzie wedtug statystyk UNICEF-u odsetek kobiet w Indiach, ktére
wyszly za maz przed ukonczeniem 18 lat znacznie zmalat w ostatnich
latach, ale w 2021 r. nadal wynosit 23,3%*?\. Z matzeristwami dzieci wigze
sie natomiast problem tzw. gwattu malzenskiego, bedacego przedmiotem
szerszej debaty o prawach cztowieka i o réwnosci pici. Indyjski kodeks
karny, uznajac gwalt za przestepstwo, przewiduje bowiem bulwersujacy
wyjatek, na mocy ktérego wyklucza z pojecia gwaltu stosunek seksualny
mezczyzny z wlasng zong, o ile ukoficzyla ona okreslony wiek. Poniewaz
w kodeksie karnym z 2013 r. zostat on okreslony na 15 lat'**, Independent
Thought, organizacja dziatajgca na rzecz praw kobiet i dzieci, zaskarzyla
6w wyjatek jako niezgodny z prawem, a w 2017 r. Sad Najwyzszy Indii
wydal przetomowa decyzje: ,,nie mozna przyzwalaé¢ na zwyczaj niezgodny
z konstytucja tylko dlatego, Ze jest uznawany za tradycje’**. Z jednej
strony byto to zwyciestwem w zakresie ochrony praw dzieci (wyjatek ma
teraz dotyczy¢ oséb petnoletnich w malzenstwie), z drugiej jednak gwatt
malzeniski nadal pozostal zgodny z prawem. Mimo licznych dyskusji i debat

41 International Resource Centre Honour Based Violence Awareness Network,
Statistics & Data, 2022. http://hbv-awareness.com/statistics-data/#India.

42 UNICEF Data Warehouse, Percentage of women (aged 15-49 years) who consider
a husband to be justified in hitting or beating his wife for at least one of the specified
reasons, 2022. http://data.unicef.org/resources/data_explorer/unicef.

43 The Criminal Law (Amendment) Act, 2013, Act n° 13 of 2013, s. 375, exc. 2.

44 Supreme Court, Judgement in Independent Thought vs Union of India, 2017.
http://clpr.org.in/wp-content/uploads/2018/09/Independent-Thought-Judgement.
pdf.
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nie doczekatl sie penalizacji takze w nowym indyjskim prawie karnym,
uchwalonym w grudniu 2023 r.[**l.

Zacieranie réznicy pomiedzy tradycja a godno$cia cztowieka prowadzi
do przyzwolenia na szeroko rozumiang przemoc, ktéra nie wyczerpuje sie
w zjawisku gwattu ani nie zamyka w ramach matzenstwa. Z danych publi-
kowanych corocznie przez Narodowe Biuro ds. Przestepczosci wynika, ze
W 2022 I. zarejestrowano 445 256 przypadkéw przestepstw popelnionych
przeciwko kobietom. Wéréd nich wiekszo$¢ to okrucienistwo ze strony
meza lub jego krewnych (31,4%), napa$é¢ na kobiety z zamiarem naru-
szenia ich godnosci (18,7%), porwanie i uprowadzenie (19,2%) oraz gwatt
(7,1%)1*¢). Trzeba jednak mieé¢ §wiadomos¢, ze sg to statystyki, ktére nie
odzwierciedlaja problemu, wiekszos¢ przestepstw nie jest bowiem zgta-
szana. W spoteczenstwie indyjskim nadal pokutuje przekonanie, ze maz
ma prawo bié zone - uwaza tak 38,2% kobiet w przedziale wiekowym 15-49
lat. Wedle najnowszych danych, 25% kobiet w wieku 18-49 lat przynajmniej
raz w zyciu doswiadczyto przemocy fizycznej w domu, za$ 6% przemocy
seksualnej, a jedynie 14% kobiet zadeklarowato, ze kiedykolwiek szukato
z tego powodu pomocy'*”. Wiekszos¢ zyje w absolutnym przekonaniu, ze
obowigzkiem kobiety jest postuszenstwo mezowi, za§ Swiadomo$é walki
0 swoje prawa, zwtaszcza na wsiach, jest bardzo niska. Wskaznik rozwo-
déw jest przy tym jeden z najnizszych na $wiecie (w 2022 r. wyniést 1,1),
aznacznie czesciej niz rozwéd hinduskie kobiety wybieraja samobéjstwo:
w 2022 1. popelnily je 48 172 kobiety, z czego 30 771 to mezatki. Wsréd przy-
czyn samobdjstw 31,7% stanowia problemy rodzinne, a 4,8% inne kwestie
zwigzane z matzeistwem!*®.

Wsréd dramatéw hinduskich zon trzeba tez wspomnieé o tzw. zabéj-
stwach posagowych. Mimo formalnych zakazéw i kar instytucja posagu
jest nadal powszechna: wedtug danych Banku Swiatowego jest on wreczany
w 95% przypadkéw i chociaz jego wysokos¢ zazwyczaj prowadzi do zuboze-
nia, to czesto ,nowa rodzina” uznaje go za zbyt niski, a w konsekwencji zada
doptaty lub prébuje pozby¢ sie zbednego ciezaru. Z danych statystycznych

45 The Bharatiya Nyaya Sanhita, 2023, Act n° 45 of 2023, s. 63, exc. 2.

46  National Crime Recorss Bureau, Crime in India 2022. Statistics. Volume 1, 211.

47 National Family Health Survey, India Report 2019-21 (NFHS - 5), Bombaj:
International Institute for Population Sciences, 643; Subadra Panchanadeswaran,
Catherine Koverola, , The Voices of Battered Women in India” Violence Against
Women, 11(2005): 756.

48  National Crime Recorss Bureau, Accidental Deaths § Suicides in India 2022,
New Delhi, 202.
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wynika, ze w 2022 r. w Indiach 1561 kobiet popelnito samobéjstwa z przy-
czyn zwigzanych z posagiem, ponadto odnotowano 6 450 tzw. zabdjstwa
posagowe!*?),

Na koniec nalezy wspomnie¢ o sytuacji indyjskich wdéw. Wprawdzie
rytual sati jest zakazany, nie oznacza to jednak, ze problem spoteczny zostat
rozwigzany. Prawo nie zabrania juz wdowom ponownego malzenistwa, maja
tez prawo do dziedziczenia, ale przepisy te czesto pozostaja martwe!*",
Tradycje sati zastapit powszechny ostracyzm i pogarda, a kobieta-wdowa
nie przedstawia zadnej wartosci. Zwlaszcza na wsiach nadal zdarza sie,
ze zmuszana jest do opuszczenia domu i trafia na ulice. Wedlug statystyk
w Indiach zyje ok. 46 milionéw wddw, co stanowi ponad 9% populacji
i jednoczesnie najbardziej marginalizowang grupe w kraju. Czes¢ z nich
przebywa we Wrindawan, nazywanym miastem wdéw, gdzie przez wiele
lat warunki zycia byly tragiczne. W 2012 r. Krajowa Stuzba Prawna poin-
formowata Sad Najwyzszy o poéwiartowaniu i zutylizowaniu ciata zmartej
we Wrindawan wdowy, gdyz nie byto osoby, ktéra mogtaby optacié pogrzeb.
Spowodowato to powolanie specjalnej komisji przy Ministerstwie ds. Kobiet
i Rozwoju Dziecka, ktérej prace zaowocowaly dziatalnoscia organizacji
Sulabh International. I rzeczywiscie, dla wdéw we Wrindawan przygoto-
wano pie¢ doméw schronienia, zapewniono $rodki finansowe do wlasnej
dyspozycji, zorganizowano bezptatne obozy zdrowotne, a takze nauke
pisania i czytania oraz przygotowanie zawodowe. Tak przynajmniej wynika
z oficjalnych informacji, przedstawiajacych na stronie internetowej orga-
nizacji uSmiechniete wdowy we Wrandiwan.

5

Podejmowane badania nad sytuacja hindusek muszg przede wszystkim
uwzgledniaé fakt ich wieloaspektowosci. Nie ma watpliwosci, Ze ogromna
jestrola tradycji, a sita jej wiernosci pozostaje czasem wrecz niezrozumiata.
Z drugiej strony coraz czesciej kobiety w Indiach domagaja sie swoich praw,
réwniez protestujac na ulicach przeciwko swojej sytuacji. Wydaje sie nie-
stety, Ze maja one bardzo staby glos w tworzeniu, wdrazaniu i stosowaniu

Whioski i postulaty

49 National Crime Recorss Bureau, Crime in India 2022. Statistics. Volume 1, 15.
50 Thara Kitchlu, Widows in India (New Delhi: Asish, 1993), 13.
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przepiséw. Patrzac zatem na codzienno$¢ hindusek, refleksja nad nig musi
koncentrowac¢ sie wokét odpowiedzi na pytanie o przyczyne bezskuteczno-
$ci dotychczasowych rozwigzan. Dopiero wtedy mozna wysuwacé postulaty
wzgledem polityki spotecznej pafistwa.

Dyskryminacja, jakiej doswiadczaja kobiety w Indiach, jest zatem uswie-
cona tradycja, a historia hinduizmu to zdecydowanie ,historia dyskursu
meskiego”™"l. Jest to pierwsza przyczyna tego, ze uchwalanie nawet najbar-
dziej postepowych ustaw nie toruje drogi do egalitarnego spoleczeristwal*?l.
Abstrahuje w tym miejscu od jako$ci prawa, a zwracam jedynie uwage na
przyczyne sprzeczno$ci miedzy réwno$cia nakazywana przez prawo a nie-
réwnos$cia uswiecong tradycjg. Rzeczywisto$¢ jest bowiem taka, ze nawet
jesli konstytucja gwarantuje kobietom réwne prawa, to obyczaje dyktuja
im obowigzki gleboko zakorzenione w tradycji. Zas spoteczna mentalno$é
i struktura patriarchalna nie zmienig sie pod wptywem ogltoszenia funda-
mentalnych zasad czy zatozen liberalnej demokracji®*, uprzywilejowanie
prawne kulturowo uposéledzonych warstw spoteczenistwa nie doprowadzi
do wyréwnania ich statusu. Dlatego wprowadzanie zmian musi wigzaé sie
najpierw ze zmiang mentalno$ci samych hinduséw, co oczywiscie nie jest
procesem latwym, szybkim czy mozliwym do zrealizowania przez nakaz.

Wydaje sie, ze ten aspekt zostal w procesie normalizacji sytuacji kobiet
pominiety, a w konsekwencji prawa podstawowe pozostaty wylacznie
teoria, ktéra okazala sie nie mie¢ przelozenia w rzeczywistosci. Podobnie
nalezy oceni¢ skuteczno$¢ kolejnych ustaw, bedacych zazwyczaj reakcja
indyjskich wtadz na glosne wydarzenia w kraju. Tak prowadzona polityka
panstwa pozostaje bezskuteczna, a tworzone prawo okazuje sie jedynie
»papierowym tygrysem”, niezdolnym do zmiany sytuacji. W ostatnim dzie-
siecioleciu kilkakrotnie zaostrzano kary za gwalt, zawsze po gltosnych
i bulwersujacych wydarzeniach. Znéw reagowano nie prewencyjnie, ale
pod wptywem medialnych spraw. Jak pokazuja statystyki, niczego to nie
zmienito. W panstwie, gdzie wedle oficjalnych danych co ok. 20 minut
dochodzi do gwattu, rézne szacunki pokazuja, ze 99% przestepstw seksu-
alnych nigdy nie zostaje zglaszana. A nawet najsurowsze kary nie ochronia
indyjskich kobiet, jesli one nie beda zglaszaé przestepstw, ktérych staly sie

51 Gavin Flood, Hinduizm. Wprowadzenie (Krakéw: Wydawnictwo Uniwersytetu
Jagielloriskiego, 2008) 21.

52 Akshayakumar Ramanlal Desai, Urban Family and Family Planning in India
(Bombaj: Popular, 1980), 47.

53 Kumar, ,Wybrane aspekty”, 167.
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ofiarami. A nie beda, jesli system ich rejestracji nie zostanie naprawiony -
aktualnie mnéstwo skarg jest przez policje (czyli mezczyzn) zwyczajnie

ignorowanych. Nie beda, jesli nie ulegna poprawie statystyki wykrywalno-
$ci przestepstw, jesli formalny model nieréwnosci nie zniknie z sadownic-
twa, jesli procent skazanych nadal bedzie utrzymywat sie na minimalnym

poziomie. Na nic zdadzg sie réwniez surowe kary, jesli prawo nadal bedzie

arbitralnie decydowaé, co jest warte osadzenia, a co nie. Owszem, kaz-
dorazowym ofiarom glo$nych gwattéw indyjskie kobiety zawdzieczaja
wiekszg swiadomos¢, ze przemoc seksualna jest ztem, ze moga domagac sie

sprawiedliwosci zamiast wstydzic sie bycia ofiara. Niemniej wiedza kobiet

musi wspdlistnieé ze skuteczng polityka panistwa, a nie pozorowanymi

dziataniami, ktére pozwalaja wykazaé w oficjalnych danych, jak wiele

inicjatyw jest podejmowanych na ich rzecz.

Takie wnioski sg aktualne nie tylko w kwestii przemocy, ale w kazdym
aspekcie zycia kobiet. Nie wystarczy bowiem przyznanie im zasitkéw
macierzynskich, jesli z racji analfabetyzmu czy braku dostepu do nowocze-
snych technologii nie beda mogly z nich skorzysta¢. Jaka pociecha z opieki
medycznej, skoro nadal nierozwigzany pozostaje problem indyjskich sani-
tariatéw, a co piata hinduska pozbawiona jest dostepu do biezacej wody.
Podniesienie do 21. roku zycia wieku do zawarcia malzenistwa bez zmiany
patriarchalnych norm spotecznych spowoduje skutek odwrotny do zamie-
rzonego: rodzice poczuja sie jeszcze bardziej obciazeni obowigzkiem, co
prawdopodobnie poglebi problem aborcji selektywnej. Zreszta zakazanie
badan prenatalnych ze wzgledu na ple¢ réwniez nie przyniesie rezultatu
wobec ignorowania faktu rosnacego w site podziemia aborcyjnego czy
obojetnosci na fakt, ze Indie pozostajg najbardziej skorumpowanym kra-
jem w Azji. Owszem, analizujac liczbe indyjskich programéw spotecznych,
trzeba stwierdzié, ze polityka i strategia wladz Indii bywa hojna wobec
potrzebujacych. Problem jednak polega na tym, Ze znaczna cze$¢ funduszy
znika w kieszeniach skorumpowanych urzednikéw, a sytuacja kobiet jest
nadal dramatyczna.

Nie mozna jednak skonkludowaé, ze sytuacja indyjskich kobiet nie
ulegla zadnej poprawie. Istnienie licznych organizacji pozarzadowych
oraz po$wiecenie wielu oséb dziatajacych kazdego dnia na rzecz ochrony
praw i godnosci kobiet §wiadczy o realnych ukierunkowanych inicjaty-
wach. Pozytywnym przykladem jest determinacja Manishi Tokle, indyj-
skiej dziataczki spotecznej, ktéra poswiecita wiele lat na u§wiadamianie
hinduskich kobiet, ze histerektomia wykonywana bez wskazania jest ztem.
Problem ten zaistnial przede wszystkim w stanie Maharasztra, w tzw. Pasie



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 206

Cukrowym, gdzie przez ostatnie dziesieé lat 14 0oo zbieraczek trzciny
poddalo sie takiej operacji, poniewaz wmodwiono im, ze jest to konieczne.
Tymczasem chodzito wylacznie o wieksza wydajnosé ich pracy oraz o zaro-
bek prywatnych klinik ginekologicznych!®*. Ten problem spoteczny, choé
w skali kraju niewielki, skupia w sobie wieloaspektowos¢ indyjskiej rze-
czywisto$ci: ponizenie kobiet, korupcje, nieskuteczno$¢ ochrony zdrowia,
stabo$¢ prawa oraz - co niezwykle istotne - ignorancje.

Swiadomo$¢ wlasnych praw oraz wlasciwe rozumienie ludzkiej god-
noéci sg kluczowymi elementami zmian spotecznych i ekonomicznych
w Indiach. Owszem, wobec tak silnej tradycji jest to rozpoczecie krucjaty
wobec catego spoteczenstwa, w tym réwniez mezczyzn, ale jest to nie-
uniknione. Wprowadzanie zmian musi sie wigza¢ ze zmiang mentalno$ci
samych hinduséw, co wymaga konkretnych dziatan. Pierwszym krokiem
sg kampanie spoleczne, majace na celu powszechng §wiadomo$¢ praw
i godnosci przystugujacych kobiecie. Jest to szczegdlnie istotne wérdd spo-
tecznosci marginalizowanych, zwlaszcza z terytoriéw wiejskich. Konieczna
jest wiedza o tym, Ze przemoc wobec kobiety jest ztem, ze gwalt nie znaj-
duje usprawiedliwienia, ze kobieta nie jest przedmiotem sprzedazy wyce-
nianym warto$cig posagu, ze kazdy ma prawo wolnego wyboru swojego
stanu zycia. Istotny do zaakceptowania jest fakt, ze réwna pozycja kobiet
w spoleczenstwie nie jest dla mezczyzn ani zagrozeniem, ani dyshonorem.
Jednocze$nie same kobiety musza pozbyc¢ sie przekonania, ze sa w jakikol-
wiek sposéb podporzadkowane mezczyznom. I nie chodzi tutaj bynajmniej
o jakakolwiek forme buntu czy zaprzeczanie tradycji, w ktérej przeciez nie
wszystko jest zte. Chodzi przede wszystkim o $wiadomo$¢é wlasnych praw,
ozrozumienie, ze kazdy czlowiek wlasnie ze wzgledu na bycie cztowiekiem,
cieszy sie taka sama godnoscia.

W tym aspekcie niezwykle wazna jest edukacja, przede wszystkim na tere-
nach wiejskich. Mentalno$¢ spoteczna jest taka, ze inwestowanie w wyksztal-
cenie cérek nie ma sensu, skoro i tak odejda do rodziny meza. A zatem, jesli
rodzice faktycznie odkladajg pienigdze to raczej na posag, a nie na edukacje.
Tymczasem w ten sposéb jakiekolwiek zmiany sa niemozliwe, bowiem edu-
kacja to szansa na samodzielno$¢ i niezaleznosé, ktérego indyjskim kobietom
brakuje. Fundament to oczywiscie umiejetno$¢ czytania i pisania, natomiast
okazuje sie, ze czym wyzszy poziom ksztalcenia, tym procent ,uczniéw”
drastycznie spada. Paradoksalnie w Indiach nie brakuje szkét wyzszych,
istnieja tam filie najwiekszych §wiatowych uniwersytetéw.

54 Antoine Védeilhé, Indie: wioski bez macicy. Arte Reportage, 2021. http://arte.
tv/pl/videos/100785-000-A/arte-reportage/.
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Z edukacja wiaze sie réwniez kwestia dostepu kobiet do zatrudnienia,
ktére jest szansg ich niezaleznoéci. Tymczasem udziat hindusek w rynku
pracy zamiast rosnaé - spada: do19% w 2020r.iaz do 9 % w 2022 r., co byto
oczywiscie wynikiem pandemii. Co wiecej, stale utrzymuja sie nieréwnosci
w zakresie warunkéw pracy i wynagrodzenia®®. Tymczasem praca kobiet -
pomijajac problem pracy niemal niewolniczej, jak choéby na plantacjach
trzciny cukrowej - to przede wszystkim ich samodzielno$¢, ktéra moze
staé sie przyczynkiem do bezkrwawej rewolucji, ale mie¢ réwniez ogromny
wplyw na gospodarke kraju.

Wydaje sie, ze dopiero realizacja powyzszych celéw - u§wiadamiania,
edukacji, zatrudnienia - nadaje sens ustawodawstwu gwarantujagcemu
kobietom nalezne im prawa. Co wiecej, potrzeba nie tylko gruntownych
reform w procesie stanowienia prawa, ale istotna jest réwniez jego reali-
zacja i egzekwowanie. Konieczno$¢ likwidacji luk prawnych, ktére czynia
prawo nieskutecznym, jest oczywista i fundamentalna, pozostaje jednak
ostatnim elementem calego procesu zmian, ktére wymagaja ogromnej sity
i pasji, ale ktére nie sg skazane na niepowodzenie.
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1 Introduction

The 42nd Amendment to the Indian Constitution heralded India as
a ,Sovereign, Socialist, Secular Democratic Republic”?\. This initiated
a constitutional narrative that has sparked ongoing debates and scru-
tiny regarding the true essence of India’s secularism. With the National
Democratic Alliance (NDA) led by Bhartiya Janta Party(BJP) forming gov-
ernment with after the 2024 general elections, the discussion on potential
implementation of the Uniform Civil Code at the forefront of political
discourse. This agenda, long pursued by the current government, aims
to promote gender equality and foster national integration. Embedded
within the constitutional framework, Article 44, found under the Directive
Principles of State Policy, unequivocally declares, , The State shall endeav-
our to secure the citizen a Uniform Civil Code throughout the territory of
India”™®!, This provision implies that the state must actively work towards
instituting a uniform civil law governing crucial aspects such as marriage,
divorce, adoption, guardianship, inheritance, etc., irrespective of an indi-
vidual's religious affiliation. Despite the foundational role of the directive
principles in the governance of the country, it is essential to note that these
principles are not legally enforceable before a court of law'*.. Currently,
numerous areas of civil law are regulated by personal laws, encompassing
Hindu, Muslim, Christian, and Parsi Law. Notably, communities like Sikhs,
Jainas, Buddhists, Dalits, Scheduled Castes, and tribes are categorised as
Hindus under the Hindu Personal Laws'.. The adoption of the Uniform
Civil Code is intrinsically linked to the rejection of these personal laws.

The Uniform Civil Code (UCC) is designed with the overarching objective
of establishing a standardized legal framework applicable to all citizens
irrespective of their religious affiliations. The adoption of a meticulously
crafted and all-encompassing UCC holds the potential to rectify the

1 The Constitution (Forty-second Amendment) Act, 1976.

2 Ahmar Afaq, Sukhvinder Singh Dari, ,Understanding Uniform Civil Code: Its
Need and Challenges” Russian Law Journal, No. 1S (2023), https://doi.org/10.52783/
rlj.v11i1S.358.

3 The Constitution of India, 1950.

4 Article 37, The Constitution of India, 1950: The provisions contained in this
Part shall not be enforceable by any court, but the principles therein laid down
are nevertheless fundamental in the governance of the country and it shall be the
duty of the State to apply these principles in making laws.

5 See Section 2, The Hindu Marriage Act, 1955.
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prevailing gender disparities perpetuated by religion-specific personal
laws. Fundamental to this prospect is the safeguarding of women’s rights
across various domains including inheritance, matrimonial decisions,
dissolution of marriages, adoption, and related spheres, thereby break-
ing away from entrenched patriarchal norms and fostering gender parity.
Moreover, the implementation of standardized adoption laws under the
UCC s poised to ensure equal entitlements for all children irrespective of
gender or religious categorization. In addition, the UCC can create gender-
neutral paradigms for guardianship and custody issues that prioritize the
best interests of the child. It also has the potential to reform intestacy laws
to ensure equitable distribution of assets, thereby mitigating discrimina-
tory practices that disadvantage certain demographic groups'®..
However, the imposition of a uniform legal approach may inadvertently
dilute the distinctive cultural identities of religious communities and
potentially undermine cherished traditions and practices therein. Notably,
concerns are articulated regarding the internal diversity prevalent within
religious communities, exemplified by the coexistence of over 200 dif-
ferent tribal communities in the Northeast region each adhering to their
own customary laws. The constitutional recognition and safeguarding
of local customs in certain states underscore the imperative to uphold
cultural practices while simultaneously advancing gender equality ini-
tiatives. The UCC encounters substantive challenges pertaining to facets
such as mandatory marriage registration, legal age of marriage, and tax
and financial legislations. Discrepancies in personal laws on issues such as
child marriages and age of consent engender complexities in effectuating
a uniform legal framework. Furthermore, the existing tax and financial
systems do not adequately recognize and provide for families belonging to
religious denominations other than Hinduism, raising pertinent concerns
about equitable treatment and parity. In the absence of a testamentary
disposition, succession laws govern the distribution of a deceased indi-
vidual’s assets among legal heirs. Under Hindu succession law, assets of
adeceased man are primarily bequeathed to his class I heirs - comprising
the widow, children, and mother - equally". In the absence of these, class

6 Ashish Sinha, ,Uniform Civil Code: The Impact it Will have on India’s Reli-
gions, Sects and Communities” The Sunday Guardian, 25th June 2023, https://
sundayguardianlive.com/news/uniform-civil-code-the-impact-it-will-have-on-
indias-religions-sects-and-communities.

7 Mayank Mohanka, ,The Implications of Uniform Civil Code for Taxa-
tion and Inheritance” Mint, 11th July 2023. https://www.livemint.com/money/
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I heirs, including the father, grandchildren, siblings, and other relatives,
may claim the property. Conversely, if the deceased is a Hindu woman,
her assets are transferred to her husband and children in equal propor-
tion, or in their absence, to her husband’s heirs, followed by her parents.
According to Muslim law, heirs recognized by Shari’ah inherit the estate
as tenants in common in predetermined shares. Christian mothers are
excluded from inheritance under the Indian Succession Act of 1925, with
the father inheriting all property. Sikhs, Jains, and Buddhists follow the
inheritance laws outlined in the Hindu Succession Act, 1956.

From a taxation standpoint, the Income Tax Act, 1961 exempts ancestral
property acquired through inheritance from capital gains or income tax.
Furthermore, upon an individual’s demise, the tax liability is assumed
by legal heirs. Similarly, under the Central Goods & Service Tax (CGST)
Act, 2017 in the event of a sole proprietor’s death, the business can either be
transferred to legal heirs or a new owner, involving the transfer of assets
and liabilities, and the transition of input tax credit. Personal laws inter-
sect with taxation matters, necessitating clarity on the rightful legal heir’s
identity for tax purposes and the discharge of the deceased’s tax liabilities.
The proposed implementation of the Uniform Civil Code (UCC) would
revise established inheritance laws governed by personal laws, thereby
requiring amendments to the Income Tax Act, 1961, and the CGST Act, 2017.
Additionally, the impact of the UCC on the distinct legal status of Hindu
Undivided Families (HUFs) raises concerns. Currently, HUFs enjoy separate
legal personality, entitling them to tax benefits akin to individuals. The
enactment of the UCC could challenge this status quo, affecting numerous
HUFs and necessitating amendments to tax legislation. Thus, the UCC’s
ramifications extend to tax policies, demanding meticulous consideration
from policymakers to address potential implications effectively.

The Supreme Court has wielded considerable influence in the discourse
surrounding the Uniform Civil Code, providing discerning insights into
the subject matter. Emphasizing the imperative of a judiciously balanced
approach, the court has underscored the necessity of reconciling the pur-
suit of egalitarianism with the preservation of cultural heterogeneity.
Acknowledging the pivotal significance of reforming reforming family
laws for different communities without merging all family laws, the court
has advocated for measures geared towards fostering gender equity and

personal-finance/governments-proposed-uniform-civil-code-in-india-implica-
tions-for-taxation-and-inheritance-laws-11689097517664.html.
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safeguarding women’s entitlements, all while upholding the tenets of cul-
tural pluralism.

2 Background

The absence of a uniform civil code has been scrutinised since before the
independence. During the Constitutional Assembly Debates, several schol-
ars recommended the exclusion of personal laws within the uniform civil
code provision®. This was mainly to protect those civil laws which were
inseparable from religious customs and practices. Having guaranteed
freedom to propagate and practice religion, establishing such a civil code
would have been an anomaly. However, not all civil laws are associated
with essential religious practices such as the law of contract, transfer of
property, evidence law, etc. Many including Ambedkar also objected to the
amendments excluding personal laws. In 1951, Dr Ambedkar resigned from
Nehru's Cabinet and stepped down from his position as the country’s first
Law Minister after the Hindu Code Bill faced opposition from orthodox
parliamentarians and the public and could not be passed in 1951. This was
a historic moment in the Indian women’s rights movement'®’. Ambedkar
believed that the passage of the bill was essential as a means of unifying
Hindu society and making one law applicable to all Hindus irrespective of
caste or class. He believed it could be a tool to introduce absolute equality
between men and women by placing both sons and daughters on an ,equal
and balanced ground”™. Later, the bill was divided and passed by the
Nehru Government as The Hindu Marriage Act, 1955, the Hindu Adoption
and Maintenance Act, 1956, The Hindu Minority and Guardianship Act,
1956 and the Hindu Succession Act, 1956". The issue of the Uniform Civil

8 Samaraditya Pal, Deepan Kumar Sarkar, India’s Constitution: Origins and
Evolution: Constituent Assembly Debates, Lok Sabha Debates on Constitutional Amend-
ments and Supreme Court Judgments (Gurgaon, Haryana, India: LexisNexis, 2017).

9 B.R.Ambedkar, Sharmila Rege, Against the Madness of Manu: B.R. Ambedkar’s
Writings on Brahmanical Patriarchy (New Delhi: Navayana Publishing Pvt. Ltd, 2013).

10 B.R. Ambedkar, Vasant Moon, Dr. Babasaheb Ambedkar: Writings and Speeches
(New Delhi: Dr. Ambedkar Foundation, 2014).

11 Komal Rajak, ,Trajectories of Women’s Property Rights in India: A Reading
of the Hindu Code Bill” Contemporary Voice of Dalit, No. 1 (2020): 82-88. https://doi.
org/10.1177/2455328X19898420.
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Code was again widely discussed in 1986 in the matter of Mohd Ahmed
Khan v. Shah Bano Begum?! before the Supreme Court of India. In this
case, the appellant was an advocate with an annual income of Rs. 60,000
and the respondent was his wife of many decades and the mother of his
five children. After being driven out of her matrimonial home in 1975,
after 43 years of marriage, the respondent had filed a petition before the
Judicial Magistrate Class I, seeking maintenance of Rs.500 per month
under Section 125""*! of the Criminal Procedure Code. In 1978, the appellant
divorced the respondent through an irrevocable talaq and refused to pay
any further maintenance on the ground that she had ceased to be his wife
and he had already paid ,dower or Mahr” as per Muslim law during the
period of ,Iddat”. The Judicial Magistrate directed the appellant to pay Rs.25
per month as maintenance. The High Court of Madhya Pradesh increased
the amount to Rs. 179.20 per month in response to a revision application.
Hence, the appellant filed a special leave to appeal before the Supreme
Court of India. Dismissing the appeal and upholding the judgment of the
High Court of Madhya Pradesh, the SC observed,

Itis also a matter of regret that Article 44 of our Constitution has remained
a dead letter [...] There is no evidence of any official activity for framing
a common civil code for the country. A belief seems to have gained ground
that it is for the Muslim community to take a lead in the matter of reforms
of their personal law. A common Civil Code will help the cause of national
integration by removing disparate loyalties to laws which have conflicting
ideologies. No community is likely to bell the cat by making gratuitous
concessions on this issue. It is the State which is charged with the duty of
securing a uniform civil code for the citizens of the country and, unques-
tionably, it has the legislative competence to do so.

The application of Section 125 to Muslim personal law led to massive
public outrage from the Muslim community, especially due to political
mobilisation by several Muslim organisations such as the Muslim League,

12 1985 AIR 945, 1985 SCR (3) 844.

13 Section 125 of the Criminal Procedure Code mandates any person having suf-
ficient means to maintain his wife who is unable to maintain herself unless she is
living in adultery or refuses to live with him without any sufficient cause or they
are living separately by mutual consent. Section 125 is a secular provision and can
be applied to any person irrespective of the existence of personal laws on the matter.
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All India Muslim Personal Law Board and Jamaat-e-Islami. To quickly
appease the community, the Rajiv Gandhi government passed the Muslim
Women (Protection of Rights on Divorce) Bill, 1985 which reserved the gains
of the Shah Bano Judgment. A minority section of Muslims vehemently
supported the judgment; however, their voices were suppressed. Securing
the support of the Muslim vote bank in the forthcoming elections took
precedence over ensuring the rights of Muslim women.

New movement for uniform civil code
vis-a-vis legal pluralism in India

3

The emergence of the UCC is a major part of the agenda for the 2024 elec-
tions. This raises several questions and contradictions relating to the state
of multireligious secular India and its dynamics with the women’s rights
movement. Legal pluralism is the acceptance of the coexistence of multiple
legal realities within a normative universe. Narratives of right or wrong
are often shaped by commonalities, practices, usages, obligations and com-
mitments of communities which form a part of the normative universe as
formal laws and legal institutions. Once we begin to understand these nar-
ratives and the meaning they give to law, law becomes not merely a system
of rules we ought to observe and abide by but a world for us to live in™*..
Despite the immense growth of legal pluralism, especially since the 1970s,
the term itself has been met with much confusion. For the most part, legal
pluralism is used to refer to the recognition given to customary laws and
the institutions associated with them within the realm of state law!"*.. In
other words, it also refers to the ,independent coexistence” of customary
laws and their institutions alongside state law"!. Legal pluralism became

14 Line Engbo Gissel, ,Nomos and Narrative in International Criminal Justice”
Journal of International Criminal Justice, No. 1 (2022): 117-138, https://doi.org/10.1093/
jicj/mqacoo4.

15 Michael Barry Hooker, Legal Pluralism: An Introduction to Colonial and Neo-
Colonial Laws (Oxford: Clarendon Press, 1975).

16 Leopold Pospisil, Anthropology of Law: A Comparative Theory (New York Evan-
ston San Francisco: Harper & Row, 1971).
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a central theme in socio-legal studies” and penetrated other social science

disciplines steadily but in a limited manner in the late 1980s"*. However,
the idea of legal pluralism was never uniform and was used for different
purposes with different motivations. The core challenge in reaching a uni-
form definition of legal pluralism is the inability to resolve the question
of ,what is law?”""), Legal scholars have often defined law as a normative
regulation to maintain the social order. Since all societies or groups (large
or small) have normative regulations that govern how they sustain their
social order, they all have laws, irrespective of whether law and legal insti-
tutions established by the state exist or not. Bronislaw argues that a savage
follows a custom automatically and submits to its authority through what he
calls ,,mental inertia” working with fear of punishment from God or other
supernatural powers or public opinion®’. Another crucial factor in obedi-
ence to laws is group sentiment or what is often referred to as ,,primitive
communism”?", However, a different approach has been adopted by some
others such as Hoebel, Hart and Weber, where they refer to law as enforce-
ment of norms in an institutional manner. In this regard, one example is
the primary and secondary rules established by Hart. Primary rules refer to
laws that are duty-imposing in nature and secondary rules include power-
conferring rules such as the rule of recognition, the rule of adjudication
and the rule of change®. This approach is often closely associated with
the system of rules through which the state now enforces the law. However,
both the approaches have their inherent flaws such as the first approach
is plagued by a lack of stability of sanctions. The second approach does not
take into account that many societies have had no institutionalised form
of law enforcement for centuries. It also fails to define which institutional
enforcement agencies would be deemed to be ,,public” and therefore, law.
Hence, there is lack of agreement on what is law. In this regard, Griffiths

17 Sally Engle Merry, ,Legal Pluralism” Law & Society Review, No. 5 (1988): 869,
https://doi.org/10.2307/3053638.

18 Boaventura De Sousa Santos, ,Law: A Map of Misreading. Toward a Post-
modern Conception of Law” Journal of Law and Society, No. 3 (1987): 279, https://
doi.org/10.2307/1410186.

19 Brian Z. Tamahana, ,Understanding Legal Pluralism: Past to Present, Local
to Global” Sydney Law Review, 29 (2007).

20 Bronislaw Malinowski, Crime and Custom in Savage Society (NJ: Rowman
& Allanheld, 1985).

21 W.H. R. Rivers, Social Organisation (Stephen, Austin & Sons Ltd., 1924).

22 H.L. A. Hart et al., The Concept of Law, 3rd ed. (Oxford: Oxford University
Press, Incorporated, 2012).
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in seminal work on legal pluralism®* reiterates Moore’s idea that there

are several legal orders in society and multiple ,semi-autonomous social
fields” which create and enforce these rules™*. However, Galenter points
out that Merry’s theory is flawed as it fails to distinguish between social life
regulations and law, implying that every regulation governing social life of
individuals is not necessarily law!**. However, scholars such as Griffith and
Woodman have concluded that social regulations are also legal in nature to
a certain extent and can be found in everyday encounters of human lifef*!.
Despite these theoretical complexities, legal pluralism continues to grow
and evolve. In India, while there are statutory laws governing most areas
of human behaviour, there is no single set of laws governing family life.
Different aspects of social life such as age of marriage, divorce, adoption,
guardianship, maintenance and alimony, succession and inheritance are all
governed by personal laws. These personal laws have their roots in religion
and customary practices. Thus, they vary according to, among other things,
the religion, tribe, place of residence, community, sect, marital status and
type of marriage of the parties involved'®”. Personal laws and its diversity
are rooted in the religion and practices of different communities. These
customs grew threw practice and imitation and are considered representa-
tive of the values of the community. Due to continued practice by society
over long periods of time, usage becomes custom. These customs are passed
on from generation to generation and are accompanied by enforcement
methods and sanctions®®!. The leaders of these tribal communities often

23 John Griffiths, ,What Is Legal Pluralism?” Journal of Legal Pluralism and Unof-
ficial Law, 24 (1986).

24 Sally Falk Moore, ,Law and Social Change: The Semi-Autonomous Social
Field as an Appropriate Subject of Study” Law & Society Review, No. 4 (1973): 719,
https://doi.org/10.2307/3052967.

25  Marc Galanter, ,Justice in Many Rooms: Courts, Private Ordering, and Indig-
enous Law” The Journal of Legal Pluralism and Unofficial Law, No. 19 (1981): 1-47,
https://doi.org/10.1080/07329113.1981.10756257.

26  Griffiths, ,What Is Legal Pluralism?”; Gordon R. Woodman, ,Ideological
Combat and Social Observation: Recent Debate about Legal Pluralism” The Journal
of Legal Pluralism and Unofficial Law, No. 42 (1998): 21-59, https://doi.org/10.1080/
07329113.1998.10756513.

27  Gitanjali Ghosh, ,Gender Preference in Customary Inheritance Laws of the
Khasi Tribe in India: Myth or Fact?” SSRN Electronic Journal, (2021), https://doi.
org/10.2139/s5rn.3793397.

28 Tribal Ethnography Customary Law and Change, ed. K.S. Singh (New Delhi:
Concept Publishing Company 1993).
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use customs as means of social control'*. These customs are practised
even without formal recognition as they help the communities balance
their interests and that of the nature and environment™°!, Several changes
were introduced through legislation to the tribal customary laws when
colonialism became a reality in India. The application of provincial laws was
restricted to the tribes in different parts of the country, including Northeast
India unless the Governor was of the opinion that such application was
necessary for the maintenance of peace® and good governance’®?!. Later
the Sixth Schedule to the Indian Constitution was introduced to recognize
the tribal community ownership and protect the livelihood of several tribes.
In the North-Eastern region of the country, there are numerous tribes
such as the Khasis, Garos, Jaintis, Mizos, Kukis, Nagas and Bodos whose
customary laws regulate inheritance. The Indian Constitution under Part
XXI, Temporary, Transitional and Special provisions provide protection to
the tribal customary laws of some states such as the state of Nagaland under
Article 371 A and the state of Mizoram under Article 371G**!. There is no such
protection to customary laws of Meghalaya. Even where such protection
is accorded to states, the State Legislative Assemblies or the Governors or
the President of India (as the case may be) have been empowered to apply
the Act of the Parliament or the State Legislature through a resolution or by
notification (as the case may be). Under the Sixth Schedule which provides
for the ,Provisions as to the Administration of Tribal Areas in the States
of Assam, Meghalaya, Tripura and Mizoram”, under Clause 12A, Acts of
the Parliament and that of the Legislature of the State of Meghalaya can
applied to the State of Meghalaya, even though the District Councils have
the primary law-making power in the State. Further, in pursuance to the

29 Lucy Zehol, , The Tangkhul Women Today”, [in:] Women in Naga Society, ed.
Lucy Zehol (New Dehli: Regency Publications,1998), 20-29.

30 The Customary Laws and Practices of the Angami Nagas of Nagaland. ed.
M.C. Goswami (Guwahati: Law Research Institute, Eastern Region, Gauhati High
Court 1985).

31 Samantha v. State of Andhra Pradesh (19970 8 SCC 191.

32 ].B.Ganguli, ,The Sixth Schedule of the Constitution of India and the North-
East India”, [in:] Antiquity to Modernity in Tribal India: Vol. II: Tribal Self-Management
in North East India, ed. Bhupinder Singh (New Delhi: Inter-India Publishers, 1998),
64-90.

33 Jyoti Singh, Kajori Bhatnagar, ,Evaluating the Categorical Exclusion of Khasi
Women from Inheritance and Property Rights: A Case of East Khasi Hills” Inter-
national Journal on Minority and Group Rights, 30 January, (2024): 1-22, https://doi.
org/10.1163/15718115-bja10143.
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Article 13 of the Indian Constitution, all laws in force in the territory of
India immediately before the commencement of the constitution, including
customs and usages, which are inconsistent with the provisions of the Part
ITI of the constitution are to be void to the extent of such inconsistency**.
With respect to customs existing in India, including customs of tribal com-
munities, which continue after the commencement of the Constitution, if
challenged, they shall yield to fundamental rights and, in some cases, to
statutory law.

4 | Impact of the Uniform Civil Code on property
rights of tribal women with special
reference to Khasi Tribe of Meghalaya
and the Approach of Higher Indian Judiciary

One of the most contentious issues has been that of inheritance rights of
women in India, especially that of tribal women. Provided that the Indian
Succession Act, 1925 and the Hindu Succession Act, 1956 do not directly
apply to the tribal communities. The Indian Succession Act, 1925 regulates
inheritance among Christians and does not explicitly exclude the tribes
but provides the power to exclude tribal communities under Section 3 of
the Act. The Hindu Succession Act, 1956 categorically prevents the appli-
cation and extension of the law to the members of the scheduled tribes
unless the contrary is notified by the Central Government. The HSA, 1956
only applies to completely or sufficiently Hinduised tribal communities,
forcing the adoption of Hindu traditions and customs on the tribes. The
implication of the same has been to exclude other non-hinduised tribal
women from the right of survivorship, denying them any share in the
father’s property, unlike their Hindu and Christian counterparts. Such
discrimination denies a tribal woman the right to socio-economic develop-
ment and the right to live with dignity. Given the transformative nature of
the Indian Constitution, the Supreme Court of India in Kamla Neti v. Special

34 (. Masilamani.
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Land Acquisition Officer (2022)" observed that the State must review the
exceptions and exclusions and act as levellers in the society.

However, the tribal women in India are divided between the tradition-
alist and positivist views. Traditionalists and positivists differ in their
approach to understanding the role of customary laws in defining the
rights and liabilities of women in modern societies. Traditionalists idealise
the customary law’s oral and indigenous beginnings and transmission, as
well as its conservative role and identity implications derived from its
consuetudinary sources. Additionally, they argue that tribal women can
legitimize their existence by preserving the traditions of their forefathers.
Further, institutions established by customary laws are accessible easily
geographically and economically®®.On the other hand, positivists argue
that customary laws in existence create a division between men and dis-
criminate against women on several grounds. In many tribal societies,
women have no access to any property and perpetuate inequality in order
to maintain social order. Positivists also argue that customary law is not law
at all®”). Tiput Nongbri in her work on discussing Khasi Matrilineal soci-
eties takes note of two prominent theories®®!. The ,disintegration model”
posits that matrilineal inheritance systems are fundamentally unstable
and cannot persist in economies based on market principles. Conversely,
the ,resilience model” emphasizes the fortitude of matrilineal societies and
advocates for the empowerment of women within such societies. Nongbri
expresses apprehension regarding the lack of mutual exclusivity of these
theories. Despite the benefits afforded by matrilineal structures, suscepti-
bility to disruption within a male-dominated capitalist society cannot be
discounted. Nongbri cites the illustration of two terminologies prevalent
in the Khasi communities. The term ,u rangbah” signifies the bearer or
carrier, commonly used to refer to adult males. In contrast, ,ka kynthei
ka-khynnah” translates as ,the woman, the child” implying that women

35 (Civil Appeal no. 6901 of 2022 before the Supreme Court of India. https://
main.sci.gov.in/supremecourt/2017/520/520_2017_5_1501_40564_Judgement_09-
Dec-2022.pdf.

36 Ranga Ranjan Das, ,Gender, Customary Laws and Codification- The North-
Eastern Perspectives”, [in:] Gender Implications of Tribal Customary Law: The Case of
North-East India (North Eastern Social Research Centre; Rawat Publications, 2017).

37 Hart et al., The Concept of Law.

38 Tiplut Nongbri, ,Khasi Women and Matriliny: Transformations in Gender
Relations” Gender, Technology and Development, No. 3 (2000): 359-395, https://doi.
0rg/10.1080/09718524.2000.11909976.
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are akin to children. In Khasi societies, it is a widespread belief that men
possess twelve units of strength while women have only one. Such ideolo-
gies are rooted in the notion that men are natural protectors and guardians
of women who are incapable of maintaining themselves, thus establishing
a firm ideological base of male dominance and supremacy.

Further, all customary laws survive on the hegemony of patriarchal
norms. Re-Ryiad and the Re-kynti lands were acquired by men despite
the prevalence of matrilineage in the state of Meghalaya. The land laws of
Meghalaya were first codified in 1925 by the Khasi Darbar. It defined ri kynti
(private land), ri shnong (village land), reid (land belonging to a member of
the vicinity), Re seng (undivided and undistributed lands from predeces-
sors), Ri lyndoh (land owned by the siem (priest or his family), Re lapduh
(Unclaimed land which can be kept or disposed of by the siem). All these
lands came to be ruled by men™®). Even the clan lands are managed by
the maternal uncle of the youngest daughter called the Kni. No land can
be alienated by the ka-khaduh without the consent of the men-manned
durbar. This flawed matrilineal system would have never survived had it
been against the nobility which also consisted of male members'*’.. Despite
the non-existence of structures which coerce women into being socially
controlled such as chastity, purity, pollution, and restrictions on divorce or
re-marriage, male control over women was real amongst the north-eastern
tribes and hence, gender inequality persisted!.. The position of authority in
aKhasi household is shared between the husband of the youngest daughter
and her eldest maternal uncle. The Ka Khadduh is bound by the responsibil -
ity to mainatin exemplary moral conduct and to preserve Khasi customs
and traditions. Any deviation from these norms or inappropriate behaviour
may result in disinheritance. Within Khasi matrilineal society, gender
asymmetry is apparent in various spheres of life. Although the Ka Khadduh
inherits ancestral property, she seldom has the liberty to act of her volition.
She is relegated to the role of a custodian, while the absolute control and
management of the property remain in the hands of her male kin from
the mother’s side. This gender dynamic renders her bereft of an autono-
mous identity. As Mukhim observes in her work on the Khasi community:

39 Bani Prassana Misra, ,,Agrarian Relations in a Khasi State” Economic and
Political Weekly, No. 20 (1979): 888-892.

40 Tbidem.

41 Aparna Mahanta, ,Understanding Politics of Identity and Ethnicity in North
East India: A Gender Perspective”, [in:] In Souvenir: North East India History Associa-
tion (Dibrugarh: 29th Annual Session, 2008).
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It is not just about property and who inherits it. It is about who does what
and who has access and control over what resources. A woman has no right
to decide how to use that property unless she gets a green signal from her
husband and children [...] If a Khasi woman is still following a clear-cut
routine based on the gender division of work and is unable to break free of
that social liability, how can their society be called gender equitable? [...]
Decision-making by women is restricted to what is perceived as less impor-
tant matters. Gender awareness is a very new concept and it has not been
caught up among the urban population. In fact, women themselves negate
their strengths when they say, ,Let men take care of activities outside the
home, let them attend the durbar. Why should women interfere”. This sort
of remark from educated, well-placed women like college teachers and

professors reveals that Khasi women are understanding gender equality!*?].

Women were only granted concessionary rights relating to gift, inheri-
tance, etc. In some tribes such as the Karbi and Riang, women were entitled
to inherit their deceased husband’s property, but they lost the same upon
re-marriage or becoming unchaste. In other tribes such as the Ao Nagas,
the grant of property to the daughter was conditional on the payment of
a fee to her father to acquire the right to property or its reversal to the
male heirs of her father upon her death*l. The legislaton introduced by
the British did not affect the concessionary rights of the tribal women nor
did it uphold individual property rights for women. Instead, it introduced
communal lands and coparcenary rights in favour of men. Writers of the
time also legitimized the men’s right over land such as Raja of Manipur
was defined as the ,absolute proprietor of the soil” and so did Das about
the Kachari rulers™*. Customary laws, therefore, began to make the men
comfortable and tribal women were sequestered. The emergence of a para-
digm shift was triggered by the efforts of tribal women to challenge the
gender subordination prevalent in phallocentric customary laws. In order
to achieve this, women turned to the Anglo-centric vertical law for assis-
tance. However, it was observed such a positive law, despite its attempt to
challenge the notion of men as the norm and women as deviations from

42 PatriciaMukhim, Crisisof Authorityinthe Khasi Matrilineal Society”, [in:] The
Dynamics of Family Systemin a Matriliny of Meghalaya (Tribal Research Institute, 1999).

43 Temsula Ao, ,Land, Ethics and Economic Management among Ao Nagas”
Institute of Northeast India Studies, 1 (2010).

44 ].N. Das, A Study of Land System in Manipur (Law Research Institute of Guwa-
hati High Court, 1989).



Jyoti Singh, Kajori Bhatnagar | Uniform Civil Code, Legal Pluralism and Inheritance Rights... 223

the norm, still upheld patriarchy. Consequently, it became imperative to
shift the focus of inquiry from the definition of custom to examining the
impact of customs'**!. This shift was pivotal because tribal men were able
to gain political and economic authority through customary law, while
women in their communities were marginalized and excluded..

In the case of Langa Manjhi & Ors v. Jaba Majhian & Ors'*”, the High
Court of Patna discusses whether the aboriginal community of Santhals
fall within the purview of Hinduism and hence should be governed by
Hindu Law to allow the only daughter of the deceased to inherit his prop-
erty instead of the agnates who were the appellants in the instant case.
The court observed that the word ,Hindu” is used in a theological sense
and in determining whether a tribe falls under the sway of Hindu law,
one must determine if the tribe has absorbed Hinduism and has become
sufficiently Hindu. Under such circumstances, it is necessary to enquire
if they have abandoned their tribal custom relating to inheritance and if
they have been Hinduised, which school of Hindu Law they adhere to'*®.
In most cases, even where tribes are completely or sufficiently Hinduised,
they do abide by their customary laws of inheritance. The Court held that
aboriginal non-Hindu can therefore become ‘sufficiently Hinduised” and
would be subjected to Hindu law in matters of succession and inheritance
unless the existence of a custom contrary to such law is proven'*®’. The bur-
den of proving the existence of custom is on the party who claims that such
custom exists. The appellants in this case had failed to do so. The court
held that the Santhals were in fact governed by Hindu law in matters of
Inheritance and Succession and not the Santhals tribal law. Hence, the
appeal was dismissed. In the landmark case of Madhu Kishwar & Ors v.
State of Bihar!*®,, a writ petition was filed before the Supreme Court of
India challenging the constitutional validity of Sections 7 and 8 of the
Chota Nagpur Tenancy Act, 1908 which provided for succession through

45 F.Ahmmed, ,Challenges of Aging and Coping Mechanisms among the Khasi
and Garo Tribal Groups: An Ethnographic Observation” Journal of International
Social Issues, No. 1 (n.d.): 23-38.

46 Valentina Pakyntein, ,Gender Preference in Khasi Society: An Evaluation
of Tradition, Change and Continuity” Indian Anthropologist. Indian Anthropological
Association, 30 (2000): 27-35.

47 AIR 1971 Pat 185, https://indiankanoon.org/doc/782755/.

48 See Krittibash Mahton v. Budhan Mahtani, AIR 1925 Pat 733, https://indi-
ankanoon.org/doc/1746832/

49 See Chunku Manjhi v. Bhabani Majhan, AIR 1946 Pat 2181.

50 1996 AIR 1864,1996 SCC (5) 125, https://main.sci.gov.in/jonew/judis/15685.pdf.
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the male line. Neither the Hindu Succession Act nor the Indian Succession

Act or the Shariat Act were applicable in the instant case and the customs

prevailed. However, the customs varied from region to region and people

to people. Sections 7 and 8 recognised the historical method of identify-
ing an agricultural family through the male head of the family. The court
observed, , Agriculture is not a singular vocation. It is, more often than
not, a joint venture, mainly of the tiller’s family members. Some of them

have to work hard and the ethers harder still. Everybody, young or old,
male or female, has chores allotted to perform; a share in the burden of
toil”. Therefore, when the male head dies, it is necessary to protect those

dependent on him including the female heirs and their right to livelihood.
If right to inherit is made to be exclusively through the male descendant,
then the other females of the family such as the mother, widow, daughter,
daughter-in-law, granddaughter would be rendered destitute. Hence, while

the court did not strike down the law being in violation of Article 14 as the

same would ,bring about a chaos in the existing state of law”, the court sus-
pended the exclusive right of male succession until the female descendants

chose other means of livelihood and thereby abandon or release existing
right in agricultural property. The Court also directed the central govern-
ment to examine the withdrawal of exemptions made for scheduled tribes

under the Hindu Succession Act and Indian Succession Act. However, in the

case of Matius Tirkey v. Jusuphin Lakra®, the court accepted the custom

through which widows and married daughters were barred from inherit-
ing property. Only where a man dies without a male heir, the widow and

daughter hold property as sum of maintenance. However, they only have

alife interest and are limited owners of the property. This was reiterated

in Sinta Munda & Others v. Junathan Munda'®?.

In another case before the Jharkhand High Court, Prabha Minz v. Martha
Ekka®*, the plaintiff a woman of the Oraon tribe challenged customary
laws that denied her the right to inheritance. One key argument in the case
was that a custom cannot be valid if it is ,illegal, immoral, unreasonable
or opposed to public policy”**l. The plaintiff also argued that given that

51 AIRJHAR R 375, 2008 (1) AIR JHAR R 375, 2008 A1 H C 1144, (2007) 4 JLJR 539,
https://indiankanoon.org/doc/1638512/.

52 1968 (1) PLJR 215., https://app.supremetoday.ai/judgement/00800037660.

53 S.A. No. 127 of 2014, High Court of Jharkhand, https://www.livelaw.in/pdf_
upload/display66-415845.pdf.

54  See Laxmibai v. Bhagwantbuva (2013) 4 SCC 97, https://indiankanoon.org/
doc/115367233/.
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the custom was of ,,remote antiquity” and that was not much evidence to

its uniform and continuous usage, it could not be recognised. Several tri-
bunals and High courts have passed order not accepting such customs'*®.
It was also noted that where a custom is judicially recognised, it need not

be proved again'*®!. However, such custom must be proved properly and

satisfactorily®”. The High Court of Jharkhand held that the defendants

had failed to prove the uniformity of application of custom through which

property is transferred only in the male lineage. Hence, the court cancelled

the orders of the subordinate and first appellate court to accept the appel-
late petition in favour of the appellant. In Khetro Bhumij @ Krishna Chandr

vs Smt.Gurubari Bhumijani & Anr!*®! the Jharkhand High Court again dealt

with the question of whether a tribal female can inherit deceased husband’s

landed property. The court observed that even if the wife cannot inherit

the property of the husband as per the customary law, she had every right

to be maintained out of the income from her husband’s property till her

death. Again, in Nr. Soren & Ors. Ranjan Murmu®*?), the Jharkhand HC

dealt with the question of whether a widow from Santhal Community can
adopt if her husband dies issueless and whether under such circumstances

the property would be inherited by the surviving agnates. The Court cited

the U.N. Report 1980, ,women constitute half the world population, perform
nearly two-thirds of work hours, receive one-tenth of the world’s income

and own less than one-hundredth per cent of world’s property” to emphasis

on the discrimination and silence faced by women throughout the world.
It observed that the Indian constitution through its multiple provisions

prohibits such discrimination on the grounds of sex'*®! to uphold the deci-
sion of the trial court and the appealed court stating given that all customs

and ceremonies were performed, a Santhal widow can in fact adopt a child
in the absence of her husband.

55  See Joseph Munda v. Most Fudi, AIR 2009 Jhar 115, https://indiankanoon.
org/doc/1409829/.

56 Section 57 (1), Indian Evidence Act, 1872.

57 Effuah Amissah v. Effuah Krabah, AIR 1936 PC 147; T. Saraswathi Ammal v.
Jagadambal, AIR 1953 SC 201, Siromani v. Hemkumar, AIR 1968 SC 1299.

58 C.R. No.o31 of 2011, HC of Jharkhand, https://www.casemine.com/judge-
ment/in/56093093e4b0149711203eab.

59 AIR 2009 JHARKHAND 23, 2009 (2) AKAR (NOC) 299 (JHA) (2009) 1JCR 262
(JHA), (2009) 1JCR 262 (JHA), https://indiankanoon.org/doc/890826/

60 See Article 13, 14, 15 and 16, The Constitution of India, 1950.
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In the case of Indian Young Lawyers Association & Ors. v. The State
of Kerala & Ors'®, the Supreme Court examined the constitutionality of
alaw that prohibited women between the ages of 10-50 (menstruating age)
from entering the Sabarimala Temple. This rule was based on an ancient
custom that barred the entry of women into the temple of Lord Ayyappa,
a celibate deity, as their presence could affront his celibacy. The respon-
dents contended that the devotees of the lord constituted a religious sect
and, therefore, should have the authority to govern their own affairs in
accordance with Article 26 of the Indian Constitution. The Apex Court held
that the devotees constituted no such religious denomination and there
was not enough evidence on record to justify the exclusion of women as
an essential practice. It was further held that that such exclusion based on
notions of ,,purity and pollution” was a form of untouchability. In Surjotin
And Ors vs Chamrin Bai'®?, the Chattisgarh High Court held that since the
plaintiffs failed to establish that women belonging to the Scheduled tribe,
Halba, are excluded from inheriting the property of their fathers as per
the custom, the court dismissed the second appeal stating there is hence
no substantial question of law to be determined by the court. In Babulal
S/0 Bapurao Kodape v. Sau Reshmabai Narayanrao'?), the Bombay HC, in
adispute between brothers and sisters belonging to the Gond Community,
held that the legal protection of customs within the Scheduled Tribes
community is unequivocal. It is worth noting that customs can diverge
significantly between various geographical regions, castes and tribes.
Consequently, it becomes imperative to substantiate the customs prevalent
through compelling pleadings and supporting evidence. In the instant case,
the defendants failed to proffer any evidence that would substantiate the
customs observed within their community. Given the dearth of evidence
regarding tribal customs, the principles prescribed in Hindu Law shall gov-
ern the property inheritance. Thus, relying upon the principles enshrined
within Hindu Law, the court held that the plaintiff’s sisters possess a right
to inherit property and are not excluded from inheritance as per the Gond
Customary Law. Further, the plaintiffs are under no obligation to prove

61 2018 SCC OnLine SC1690. Summarised at: https://www.scobserver.in/cases/
indian-young-lawyers-association-v-state-of-kerala-sabarimala-temple-entry-
background/ Full judgment accessible at: https://www.livelaw.in/pdf_upload/
pdf_upload-366587.pdf.

62 Second Appeal No. 162 of 2008, High Court of Chhattisgarh, https://indi-
ankanoon.org/doc/143003651/.

63  Accessible at: https://indiankanoon.org/doc/51827725/.
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that they were not excluded from inheritance as per the Gond Customary
Law as per section 101-103 of the Indian Evidence Act. The burden of proof
is on the defendants to prove the same through clear and cogent evidence.
The judgment in the present case has been reiterated by the High Court of
Chattisgarh in Bhuneshwar vs. Munna'®* and is persuasive.

From the above discussion, it can be concluded that the approach of
the Indian courts has also been to use the law as an instrument of social
transformation and to ensure the right of tribal women to inheritance and
succession. According to Article 13(1), the pre-constitutional laws including
customary laws which are inconsistent with fundamental rights are void
to the extent of such inconsistency. Nonetheless, there cannot be a general
resistance against customs for offending fundamental rights, especially
Article 14, Article 15 and Article 21 of the Indian Constitution. Each case
brought before the courts has to be examined carefully in light of the evi-
dence produced support such custom. However, under no circumstances,
customary laws should be used to deny tribal women the right to develop-
ment, right to life with dignity and right to livelihood.

Recently, on 14 June 2023, the Law Commission of India issued a public
notice inviting comments from the public on the introduction of a Uniform
Civil Code within 30 days from the date of the notice. No reference was
made to the Law Commission of India’s 2018 Consultation Paper on Family
Law Reform®®), in which the Commission had stated:

While diversity of Indian culture can and should be celebrated, specific
groups, or weaker sections of the society must not be dis-privileged in the
process. Resolution of this conflict does not mean abolition of difference.
This Commission has therefore dealt with laws that are discriminatory rather
than providing a uniform civil code which is neither necessary nor desirable
at this stage. Most countries are now moving towards recognition of differ-
ence, and the mere existence of difference does not imply discrimination,
but is indicative of a robust democracy.

The Commission failed to acknowledge its earlier recommenda-
tion, which emphasised the priority of ensuring gender equality within

64 Second Appeal No.265 of 2007, Chattisgarh HC, https://indiankanoon.org/
doc/137639614/.

65 Published by the Government of India, https://archive.pib.gov.in/documents/
rlink/2018/aug/p201883101.pdf.
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communities over the introduction of a unified civil code. In addition,
the Commission trivialised the need for a comprehensive discussion on
the code, reducing it to a mere procedural requirement. This approach
disregarded the expectations of many individuals who were eager for
a substantive and meaningful discourse on the matter. The notice issued
alsolacked clarification on the application of the Uniform Civil Code (UCC).
Sushil K Modji, Chairperson of the Parliamentary Committee on Law and
Justice, countered the notion of uniformity by highlighting the exemption
of the UCC for Christians and States covered by Article 371 of the Indian
Constitution in his statement.

Conclusion

5

Although legal pluralism in India is an obvious phenomenon, protected
and promoted by the Indian Constitution itself, the Uniform Civil Code is
also a constitutional imperative. Given the immense polarisation on the
issue, a consensus on this transformative paradigm is yet to be achieved.
If a Uniform Civil Code is to be established, it must be established consis-
tently in line with the other provisions and goals set by the Constitution of
Indial®®. Advocates of the Uniform Civil Code often characterize it as a plea
for ,legal equality for women” and intimately associate it with the women’s
rights movement. Without a comprehensive draft of the Uniform Civil Code
specifying whether it will supersede personal laws, supplement them, or
exist as an optional civil code, a definitive assessment of its potential to alle-
viate the challenges faced by tribal women is unattainable. This top-down
approach to the code carries with it the responsibility of being a secular
law that safeguards the interests of minority religious groups without
producing adverse effects. Nevertheless, if the code remains optional, given
the prevailing power imbalances and resource disparities against women,
it is highly probable that the code will prove ineffective. Despite this, an
optional Uniform Civil Code appears to be the most viable solution in
harmony with the principles of legal pluralism. An optional uniform civil
code not only aligns with the constitutional mandate but also instigates

66 ML.P. Singh, “On Uniform Civil Code, Legal Pluralism And The Constitution
Of India” Journal of Indian Law and Society, Vol. V (2014).
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progressive reforms in the personal law framework. Consequently, the
decision lies between adopting a secular legislation adhering to principles
of gender equality or introducing amendments to varied areas of personal
laws. While some advocate for incremental yet noteworthy changes in
personal laws rather than the comprehensive and overarching nature of
auniform code, historical precedent reveals that the initiation of a secular
law has been instrumental in catalysing substantial transformations within
communities in India. The creation of a code based on the principles of
gender equality has the potential to revive faith in social democracy and
facilitate what Ambedkar called the ‘structural repair of the society’. Such
a code could confront patriarchal norms and entrenched systems of female
oppression under the guise of religion and customs. However, as the parlia-
ment undertakes the drafting of the Uniform Civil Code, careful consid-
eration is essential. The aim should be to replace glaring inequalities with
meaningful equity, and the code should remain free from gender bias and
religious affiliations at its core. The provisions of the Indian constitution
seek to create an egalitarian order of the society by removing social, eco-
nomic, political and cultural inequalities. This has led to the establishment
of the Indian Constitution as the ,Grund Norm”. wherever, in a hierarchical
system a subordinate law violates or is repugnant to the Grund Norm, it is
to be struck down. This helps in removing legal disadvantages which are
primary causes of disempowerment or other disadvantage to weaker and
vulnerable sections of the society, helping in social engineering to remove
all biases and discriminations, including gender-based discrimination.
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Stowniczek

Deweloper - za dewelopera uwaza sie przedsiebiorce w rozumieniu
art. 43 (1) k.c., ktéry w ramach prowadzonej dziatalnoéci gospodar-
czej realizuje przedsiewziecie deweloperskie (art. 5 pkt 1 ustawy z dnia
20 maja 2021 . (Dz.U. z 2021 1. poz. 1177) o ochronie praw nabywcy lokalu
mieszkalnego lub domu jednorodzinnego oraz Deweloperskim Funduszu
Gwarancyjnym). Uznanie danego podmiotu za dewelopera uwarunkowane
jest tym, czy jest to podmiot profesjonalny, czy prowadzone przez niego
dzialania maja charter przedsiewzie¢ deweloperskich oraz czy dokonuje
zbycia nieruchomo$ci mieszkalnej na rzecz nabywcy (w rozumieniu prze-
piséw wskazanej ustawy).

Nabywca - osoba fizyczna, ktéra zawiera umowe w celu niezwigzanym
bezposrednio z jej dziatalnoscig gospodarcza lub zawodowa. Stosunek
nabywcy z deweloperem musi opieraé sie o umowe deweloperska, inng
umowe zobowigzujaca do przeniesienia wtasnoscilokalu mieszkalnego lub
domu jednorodzinnego, umowe zobowiazujacej do wybudowania budynku
i przeniesienia wlasnosci lokalu.

Umowa deweloperska - umowa dwustronna pomiedzy deweloperem
a nabywca, ktérej celem jest zobowigzanie dewelopera do wybudowania
budynku w ramach przedsiewziecia deweloperskiego oraz przeniesienie
wlasno$ci nieruchomosci na nabywce. Essentialia negotii umowy dewe-
loperskiej zostaly wskazane w art. 2 Ustawy z dnia 16 wrze$nia 2011 r.
o ochronie praw nabywcy lokalu mieszkalnego lub domu jednorodzinnego,
(t.j. Dz. U. z 2021 1. poz. 1445).)

Klauzula nadzwyczajnej zmiany stosunkéw (rebus sic stantibus) - zostata
uregulowana przez polskiego ustawodawce w art. 357 (1) k.c. Jej celem jest
stworzenie stronom stosunku mozliwoéci do ingerowania w tresci umowy,
czy tez jej rozwiazanie przez sad w sytuacji zaistnienia nadzwyczajnych
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okolicznosci. Niezbednymi czynnikami stwarzajacymi mozliwo$¢ do zasto-
sowania rebus sic stantibus sga:

1. wystgpienie nadzwyczajnej zmiane stosunkéw (tj. Pojawienie sie
sytuacji, ktérych wstapienia nie mogla przewidzie¢ zadna ze stron
w chwili zawarcia umowy np. kleska zywiotowa, inflacja etc... Nalezy
jednak podkresli¢, ze zdarzenia te nie moga mieé charakteru prze-
mijalnego, incydentalnego);

2. trudno$¢ w spelnieniu swiadczenia lub grozba razacej straty dla
jednej ze stron, w sytuacji wykonania umowy;

3. zwigzek przyczynowy pomiedzy zmiang stosunkéw, a problemami
zwigzanymi z realizacja stosunku, lub razaca strata dla strony.

U mowne prawo odstgpienia - stworzone przez ustawodawce dodatkowe
zastrzezenie umowne, ktére stanowi wyjatek od zasady pacta sund servanda.
Jego celem jest doprowadzenie do ustania stosunku obligacyjnego taczacego
strony bez konieczno$ci zaspokojenia wierzyciela. Wyjatek musi zostaé
przewidziany w tresci umowy, a jego realizacja opiera sie na o§wiadczeniu
woli strony uprawnionej. Zgodnie z przyjeta zasada, ze odstgpienie od
umowy niweluje jej byt prawny, ,,0d samego poczatku”.

Dodatkowe zastrzezenie umowne - pojecie to zostato uksztattowane
w czasie obowigzywania kodeksu zobowigzan z 1933 r. Dodatkowe zastrze-
zenia umowne to klauzule kontraktowe, ktére nie stanowig konstytutyw-
nych elementéw danego stosunku. Stwarzajg mozliwo$¢ uksztattowania
stosunku w taki sposéb, aby byt on jak najbardziej dogodny dla strony
uprawnionej. Nalezg do nich: zadatek, umowne prawo odstgpienia, kara
umowna oraz odstepne.

1 Wstep

Prawo zobowigzan opiera si¢ na zasadzie zaufania, przejawiajacej sie
w dazeniu uczestnikéw porzadku prawnego do nienaruszalnoséci i niewzru-
szalno$ci wczeéniejszych konsensuséw. Imperatyw wklarowany jeszcze
w starozytnym prawie rzymskim pacta sunt servanda stanowi klauzule
generalna, ktérej podstawowym celem pozostaje wzmacnianie pierwot-
nego ,ksztattu” umowy. Nastepuje to przez zapewnienie kazdej ze stron
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ciaglosci ustalonego stosunku. Warto jednak podkresli¢, Ze omawiana
zasada na gruncie prawa polskiego nie jest traktowana w sposéb bez-
wzgledny. Zaréwno realia obrotu gospodarczego, zmieniajace sie ceny, jak
i czynniki o charakterze losowym kazg traktowac te regule nie na zasadzie
ochronnej, ale jako dyrektywe o charakterze warunkowym. Dlatego tez
kodeks cywilny przewiduje odstapienie od wskazanej reguty postepowa-
nia w konkretnych przypadkach oraz przy spetnieniu $cisle okreslonych
warunkéw. Podstawowymi kodeksowymi zasadami, umozliwiajgcymi takie
uksztaltowanie stosunku pozostaja: prawo odstapienia oraz zastrzezenie
klauzuli rebus sic stantibus.

Zasada trwato$ci umowy pelni funkcje gwarancyjna i w doniostym
tego stowa znaczeniu warunkuje zaufanie kontrahentéw do samego
prawa. Na gruncie stosunku deweloperskiego pozostaje ona na szczycie
najwazniejszych sposobéw ochrony strony stabszej (nieprofesjonalnej).
Nieskuteczno$¢ egzekwowania od deweloperéw obowigzkéw umownych
sprawia, ze Polacy w coraz wiekszym stopniu zwracajg si¢ ku wtérnemu
rynkowi pozyskiwania nieruchomo$ci. Dostrzegalny zanik powszechnego
zaufania do deweloperskiej grupy zawodowej wywotuje nadmierne ograni-
czanie ich profesjonalnych dziatanl do tego stopnia, ze nawet te mieszczace
sie w granicach prawa traktowane sg jako naduzycia i celowe dazenie do
pokrzywdzenia kontrahenta!”,

Motywacje do sporzadzenia ponizszego tekstu stanowi fakt, ze wiekszosé
artykutéw naukowych oraz tez stawianych przez przedstawicieli doktryny
skupia sie gléwnie na poszukiwaniu sposobéw ochrony nabywcéw, jako
strony stabszej w relacji z deweloperem. Pomijane tym samym pozostawaty
sytuacje, w ktérych to deweloper zmuszony byt do wykorzystania przy-
stugujacej mu ochrony prawnej. W ocenie autorki, na gruncie polskiego
prawa cywilnego niezbedne jest zapewnienie poszanowania prawa kazdej
ze stron umowy deweloperskiej. W $lad za tym celowym pozostaje stwo-
rzenie opracowania, pozwalajacego zwrdci¢ uwage na prawne sposoby

1 Badania dotyczace stosunku Polakéw do deweloperéw zostaty opublikowane
w 2015 1. (nie przeprowadzono nowszych badan).

Badanie TNS Polska Nieruchomosci i mieszkania z 2015 r. pokazalo, ze grupa
respondentéw nie ufa deweloperom i nie jest zadowolonych z jakosci ich ustug.
Podczas analizy wynikéw wywnioskowano opinie wielu Polakéw. Uwazajg oni, ze
deweloperzy nie s3 w stanie zrealizowa¢ inwestycji w wyznaczonym czasie, a nie-
ruchomodci s3 czesto budowane z niskiej jakoéci materiatéw. (Aleksandra Kubicka,
Jarostaw Mikotaj Skoczen, Jak sprawdzi¢ wiarygodnosé dewelopera?, 2015. https://
prnews.pl/jak-sprawdzic-wiarygodnosc-dewelopera-11762 [dostep: 12.02.2023 1.])
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dochodzenia roszczen przez dewelopera, w przypadku niewlasciwych
zachowan lezacych po stronie nabywcy.

Problem badawczy skupia sie wokét realizacji ochrony dewelopera
poprzez zastosowanie umownego prawa odstgpienia od umowy dewelo-
perskiej oraz mozliwosci wykorzystania klauzuli rebus sic stantibus.

Autorka dazy do wskazania, ze mozliwo$¢ skorzystania przez podmiot
profesjonalny z umownego uprawnienia do odstgpienia oraz z klauzuli
rebus sic stantibus nie jest przejawem zlej praktyki deweloperskiej, ingeru-
jacej w trwatosé stosunku umownego, a jedynie prawnie przewidzianym
narzedziem ochrony, ktéra przystuguje nie tylko stronie potencjalnie stab-
szej, jaka jest nabywrca.

Analizujac mozliwo$¢ korzystania przez deweloperéw z umownego
prawa odstapienia nalezy zacza¢ od wskazania, iz na wzér klauzul kon-
traktowych, jego zastosowanie w umowie odbywa sie w oparciu o swobode
uméw. Skuteczno$é takiego postanowienia nie zalezy jednak jedynie od
wskazania go w umowie, konieczne pozostaje takze zakre$lenie terminu
koricowego obowigzywania, dzieki czemu nie posiada ono nieograniczo-
nego charakteru. Omawiana mozliwo$¢ nie stanowi wiedzy powszechnie
funkcjonujacej w polskim spoteczenistwie. Uczestnicy porzadku prawnego
w Polsce czesto nie sa $wiadomi przystugujacych im uprawnien, co obra-
zuja badania przeprowadzone przez agencje badawcza PBS z 2016 r.; wynika
z nich, ze co dziesigta osoba nie czyta treSci umowy przed jej podpisaniem,
a co trzecia czyta ja w sposéb pobiezny™. Nic wiec dziwnego, ze skorzy-
stanie przez strone uprawniong z odstagpienia umownego, traktowane
jest przez druga strone umowy jako swoistego rodzaju naduzycie pozycji.

2 | Umowa deweloperska zagadnienia ogdlne

Pierwotnie funkcjonowanie umowy deweloperskiej w Polsce opierato sie
o zasade swobody uméw:

2 Badanie opinii publicznej Jak Polacy zawierajg umowy i rola dziennikarstwa
ekonomicznego przeprowadzone w zwiagzku z Nagroda Dziennikarstwa Ekonomicz-
nego Press Club Polska, na zlecenie partneréw nagrody Axa i Provident Polska, Czy
wystarczajgco uwaznie podpisujemy umowy i czy dziennikarze pomagajg w edukacji kon-
sument6éw?, 2016, https://pressclub.pl/wp-content/uploads/2016/11/Jak-Polacy-za-
wieraja-umowy-i-rola-dziennikarstwa-ekonomicznego.pdf. [dostep: 12.02.2023].
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Nienazwana umowa deweloperska powstata w wyniku specjalnego pota-
czenia czynnosci realizowanych w ramach budowlanego procesu inwe-
stycyjnego, z docelowym zamiarem przekazania inwestycji (budynku,
lokalu) drugiej stronie umowy, majaca charakter umowy wiaéciwej (a nie
przedwstepnej), niezaleznie od formy, w ktérej zostala zawarta, skut-
kuje dla kontrahenta powstaniem roszczenia odszkodowawczego ex con-
tractu w przypadku niewykonania lub niewtasciwego wykonania umowy
(deweloperskiej) ™.

Dopiero od 29 kwietnia 2012 r. doprecyzowano jej charakter w przepisach
z ustawy deweloperskiej'. Nalezy w tym miejscu podkresli¢, ze wprowa-
dzenie tej regulacji stworzyto nie tylko podstawy do wtasciwej praktyki
zwigzanej ze sposobem ksztaltowania wzajemnych obowigzkéw stron, ale
takze przyczynito sie do ujednolicenia formy oraz trybu jej zawierania.
Opisano takze granice odpowiedzialnosci w sytuacji nienalezytego, a takze
catkowitego niewykonania tego stosunku. Kluczowe stato sie réwniez
doprecyzowanie sposobéw ochrony kontaktujacych, w szczegélnosci strony
nieprofesjonalnej, przez wyposazenie jej w $rodki ochrony réwniez w przy-
padku ogloszenia przez dewelopera upadtosci®. Pomimo licznych zalet
plynacych z uregulowania umowy deweloperskiej we wskazanej ustawie
cze$¢ przedstawicieli doktryny wyrazata sie w sposéb krytyczny o nowej
regulacji. Podnoszono m.in., ze regulacja powstawata w duzym pospiechu,
zawierala liczne sformutowania z jezyka potocznego, a nie prawniczego.

Widaé poépiech w uchwalaniu ustawy (uchwalona zostala na ostatnim posie-
dzeniu Sejmu przed uptywem VI kadencji), co rzutuje na jako$é tego prawa
[...] Niektére rozwigzania niewiele wnosza albo s3 jedynie fasadg wyczer-
pujacego uregulowania, ktére w praktyce na pewno wywotywaé bedzie
problemy (np. art. 25i art. 27 OchPrNU). Mozna tez postawié pytanie, czemu
jedynie konsumenci zastuguja na standardy ochronne ustawy, a np. przed-
siebiorca chcgcy nabyé lokal uzytkowy juz nie. Co wreszcie absolutnie nie
powinno sie przydarzy¢, przepisy razg w wielu miejscach btednymi sformu-
towaniami. Pretensjonalny jest tytut ustawy (dotyczy réwniez nabywcéw na

3 Wyrok Sadu Okregowego w Poznaniu - II Wydzial Cywilny Odwotawczy
z dnia 19 marca 2021 . II Ca 83/21, Legalis nr 2576241.

4 Ustawa z dnia 16 wrzesnia 2011 r. 0 ochronie praw nabywcy lokalu miesz-
kalnego lub domu jednorodzinnego, (t.j. Dz. U. z 2021 ., poz. 1445).

5 Dorota Matyjaszek, ,Essentialia negotii umowy deweloperskiej” Roczniki
Administracji i Prawa, nr 13 (2013): 457-473.
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rynku wtérnym) czy sformutowanie ,rozpoczecie sprzedazy” (art. 3 pkt 10
OchPrNU), ktére zywcem wziete zostalo z jezyka powszechnego, natomiast

wigksza tradycje normatywna ma przedstawienie oferty zawarcia umowy'®.

Ustawa z 2011 1. zostala jednak uchylona przez wprowadzenie regulacji
z dnia 20 maja 2021 1. 0 ochronie praw nabywcy lokalu mieszkalnego lub
domu jednorodzinnego oraz Deweloperskim Funduszu Gwarancyjnym,
Dz.U. 2021 poz. 1177 (pézniej skrét OchrNabDFGU). Warto wskazaé, ze
poczatkowo istniato wiele kontrowersji zwigzanych z umowa deweloper-
ska. Jeszcze przed wprowadzeniem ustawy z 2011 r, kiedy to umowa ta
wynikata z treéci art. 353 (1) k.c. deweloperzy zmuszani byli do sprzedazy
prawa wlasno$ci nieruchomosci, jeszcze przed wybudowaniem inwestycji,
bowiem w oparciu o tre$é art. art. 157 § 1 kodeksu cywilnego™ (pézniej
skrét k.c.) niemozliwe pozostawalo przeniesienie wtasnosci nieruchomo-
éci z zastrzezeniem warunku lub terminu'®.. Kolejnym problemem, ktéry
narodzit sie w odniesieniu do umowy deweloperskiej, juz po wprowadze-
niu ustawy ja regulujacej byto to, czy nie nalezalby traktowaé stosunku
prawnego jako odpowiednika umowy przedwstepnej, albowiem w ramach
essentialia negotii tego kontraktu wystepuje zobowigzanie dewelopera do
ustanowienia lub przeniesienia na nabywce prawa odrebnej wiasnosci
lokalu mieszkalnego, albo wtasnos$ci nieruchomosci zabudowanej domem
jednorodzinnym, po zakoriczeniu budowy'.. Tym samym w swoim cha-
rakterze umowa uregulowana w art. 2 OchrNabDFGU nie jest stosunkiem
prawnym, na podstawie ktérego dochodzi do przeniesienia wtasnosci
nieruchomosci, a jedynie stanowi przyrzeczenie dokonania takiego prze-
niesienia (w oparciu o tre$é¢ przepisu 155 k.c.).

W umowie deweloperskiej wystepuja cechy wspdlne z umowsg przedwstepna,
poniewaz elementem umowy deweloperskiej jest zawsze zobowigzanie
stron do zawarcia w przysztoici umowy definitywnej, ktéra przeniesie
tytut do domu lub lokalu. Z drugiej jednak strony, nie mozna pomijaé faktu,

6 Bartlomiej Gliniecki, ,Zamach na swobode uméw czy lepsze zabezpieczenie
intereséw klientéw” Edukacja Prawnicza, nr 4 (2012): 6.

7 Ustawa z dnia 23 kwietnia 1964 r. - Kodeks cywilny (t. j. Dz. U. z 2022 r.,
poz. 1360 z péZn. zm.).

8 Matyjaszek, ,Essentialia negotii umowy deweloperskie;j”.

9 Zob. art. 2 ustawy z dnia 20 maja 2021 r. 0 ochronie praw nabywcy lokalu
mieszkalnego lub domu jednorodzinnego oraz Deweloperskim Funduszu Gwa-
rancyjnym (Dz. U. 202 1., poz. 1177).
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ze analizowana czynno$¢ prawna obejmuje takze inne, skonkretyzowane

obowigzki dewelopera dotyczace procesu budowlanego. Musza by¢ one pra-
widlowo wykonane, aby zrealizowanie ostatecznego celu transakgji stalo sie

w ogéle mozliwe. Ponadto, szczegélnie istotne znaczenie ma tu okolicznosé,
ze umowa deweloperska wprowadza po stronie nabywcy obowiazek zaptaty
wynagrodzenia (ceny nabycia) i to jeszcze przed zakoriczeniem inwestycji.
W przypadku klasycznej umowy przedwstepnej sytuacja taka nie wystepuje.
Umowa deweloperska nie moze byé uznana za umowe przedwstepng w rozu-
mieniu art. 389 k.c. Z okoliczno$ci, Ze umowa taczaca strony zawiera pewne

postanowienia charakterystyczne dla umowy przedwstepnej, nie mozna

wysnuwaé wniosku, zgodnie z ktérym oznacza to ograniczenie obowiazku

naprawienia szkody wynikajgcej z niewykonania zobowigzania jedynie do

tzw. ujemnego interesu umowy"..

3 | Umowne prawo odstgpienia
w umowie deweloperskiej

Przechodzac do analizy uprawnien dewelopera w zwigzku z umownym
prawem odstapienia, nalezy skupi¢ sie na tym, jaki jest cel wprowadzania
do danego stosunku takiej klauzuli, w jaki sposéb sie ja wykonuje, czy maja
tu zastosowanie przepisy kodeku cywilnego, jakie rodzi konsekwencje,
w zaleznosci od tego kto z uprawnienia skorzysta.

Dla potrzeb artykutu, autorka skupi sie jedynie na umownym, a nie
ustawowym prawie odstgpienia od umowy. Istota umownego prawa odsta-
pienia na gruncie prawa zobowigzan jest stworzenie mozliwosci dla jednej
albo dla kazdej ze stron odstapienia od umowy, bez koniecznosci uzasad-
niania tej decyzji. Oczywiscie, jak wskazano wcze$niej, odstapienie jest
mozliwe tylko, jesli zostalo przewidziane przez strony oraz obarczono je
terminem umozliwiajacym jego przeprowadzenie. Dodatkowo okreslenie
czasu na odstgpienie od umowy moze nastgpi¢ przez wskazanie zdarzenia
przyszlego i niepewnego (warunku), czy tez przez postuzenie sie okreslo-
nymi zachowaniami jednej ze stron, ktére to za skutkuja skorzystaniem

10 Wyrok Sadu Okregowego w Sieradzu - I Wydziat Cywilny z dnia 21listopada
2018 1. I Ca 447/18, Legalis nr 2093037.
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z omawianego uprawnienia. Kazda z przywotanych okolicznosci winna
w sposéb jasny i wyczerpujacy zostaé ujeta w umowie, bowiem temporal-
nos$¢ tego zastrzezenia ma na celu ograniczenie sytuacji, w ktérej jedna ze
stron pozostawataby w stanie niepewnosci i braku wiedzy o potencjalnej
nietrwalosci zawigzanego stosunku.

W oparciu o zasade jednosSci prawa cywilnego nie nalezy traktowaé
ustawy deweloperskiej w oderwaniu od przepiséw k.c. Istota umownego
prawa odstgpienia od umowy bedzie miata tym samym zastosowanie
takze do tego typu kontraktéw. Odstapienie znosi stosunek prawny z moca
wsteczng, a umowe uwaza si¢ za niezawartg. Jak wskazano, na gruncie
kontraktu deweloperskiego nie budzi watpliwosci mozliwo$¢ dodania
takiego zaostrzenia, cho¢ w przypadku niektdérych stosunkéw niemozliwe
bedzie zastrzezenie umownego odstapienia - dotyczy to umowy przeno-
szacej wlasnoéci nieruchomodci (w zwigzku z treécig art. 157 k.c.), choé,
jak wskazatam, umowa deweloperka jedynie zobowigzuje do przeniesienia
wlasnosci nieruchomoéci.

Przy omawianiu umownego prawa odstgpienia warto poruszy¢ pro-
blematyke niedopuszczalno$ci cofniecia o§wiadczenia o odstgpieniu. Jak
juz podkreslono, skorzystanie z tego zastrzezenia ingeruje w calag umowe
i skutkuje uznaniem jej za niezawartg z moca wsteczng. W wyniku takiego
dzialania ztozone o$wiadczenie o odstapieniu nie moze zostaé cofniete ani
odwotane bez stosownej zgody drugiej strony. Chociaz takie stanowisko
réwniez budzi kontrowersje, jak podkreslit Sad Najwyzszy w sentencji
wyroku z 6 marca 2009 1, ,,[...] po dotarciu o§wiadczenia o odstapieniu od
umowy do jego adresata, skutki o§wiadczenia nie moga by¢ uchylone, nawet
za jego zgoda "' Nie nalezy tego utozsamiaé takze z nowacja, bowiem to na
skutek o§wiadczenia woli dochodzi do ustania dotychczasowego stosunku
obligacyjnego i uznaje sie, ze stosunek istniejacy miedzy stronami nigdy
nie istnial. Zdaniem autorki, wyrazenie zgody na cofniecie o§wiadczenia
woli o odstgpieniu w rezultacie zmusza strony do zawarcia nowej umowy,
ktérej tres¢ odpowiadataby umowie uznanej za niezawarta. Jak stusznie
zauwazy! Wojciech Popiotek:

Nie mozna - jednostronng czynno$cia prawng skierowana do adresata -
ksztattowacé jego sytuacji prawnej w ten sposéb, ze staje sie on ponownie
strona stosunku obligacyjnego. Jezeli stosunek obligacyjny wygast (przestat

11 Wyrok Sadu Najwyzszego - Izba Cywilna, z dnia 6 marca 2009 r. II CSK
518/08, Legalis nr 244061.
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istnie¢), to nie mozna go ,reanimowa¢”, chyba ze wyrazny przepis prawa
pozwala znies¢ skutki okreslonego zdarzenia prawnego z moca wsteczng™?!.

Jezeli cofniecie o§wiadczenia o odstapieniu prowadzitoby do automa-
tycznego zawigzania nowej umowy, druga strona zostalaby zmuszona do
zawarcia niezaleznie od swojej woli. W rezultacie doszloby do naruszenia
zasady swobody uméw i prawa stron do decydowania o swoich interesach.

Przechodzac do scharakteryzowania skutkéw umownego odstapienia
nalezy wskaza¢, ze donioste znaczenie ma wzajemne rozliczenie miedzy stro-
nami. Takie dziatanie nastepuje jednak tylko w sytuacji, gdy doszto do cho-
ciazby cze$ciowego wykonania umowy. Nie budzi watpliwosci, ze regulacja
zart.395§2k.c. macharaktersamodzielnyiniejestuzupetnieniem zwrotu nie-
naleznego $wiadczenia w oparciu o przepisy bezpodstawnego wzbogacenia.

W ocenie autorki skorzystanie przez strone uprawniong z umow-
nego prawa odstapienia jest zasadne i nie powinno budzi¢ kontrower-
sji, wszystko zalezy jednak od tego, w jakim celu to prawo sie¢ wykonuje.
Zdarzaja sie bowiem sytuacje, w ktérych umowne prawo odstapienia stwa-
rza deweloperowi mozliwo$¢ dodatkowego zysku. Deweloper skorzysta
z umownie przystugujacego mu uprawnienia celem zwolnienia si¢ od
obowigzku ustanowienia lub przeniesienia na nabywce prawa odrebnej
wlasnosci. Dzialanie powyzsze umozliwi przedsiebiorcy zbycie omawianej
nieruchomo$ci za wyzsza cene niz pierwotnie oczekiwal. Nie zawsze dewe-
loperowi bedzie przystugiwata mozliwo$¢ skorzystania z klauzuli rebus
sic stantibus, a tym samym przy niespodziewanym i niewkalkulowanym
przez dewelopera wzroscie cen materiatéw budowlanych, podwyzszeniem
znaczaco cen energii elektrycznej, wzmozeniem inflacji, podniesieniem
kosztéw pracy i kursu walut obcych, bedzie zagrozony zastojem inwestycji
badz powazniejszymi skutkami dla wlasnej dziatalnosci. W poszukiwaniu
innych metod zabezpieczenia swoich intereséw moze skorzystaé z wcze-
$niej zawartego w umowie prawa odstapienia od tejze umowy. Zdaniem
autorki, w takiej sytuacji nalezatoby analizowa¢ te uprawnienia w oparciu
o art. 5 k.c. Zgodnie z trescia przytoczonego przepisu, ochronie prawnej
nie podlega takie korzystanie z przystugujacego nam prawa, ktére bytoby
sprzeczne ze spoleczno-gospodarczym przeznaczeniem tego prawa lub
z zasadami wspoétzycia spolecznego. Warto jednak wskazaé, ze strony moga
swobodnie ksztattowaé swoje stosunki, w oparciu o zasade swobody uméw,

12 Wojciech Popiotek, ,Komentarz do art. 395", [w:] Kodeks cywilny. Komentarz,
red. Krzysztof Pietrzykowski, wyd. 10, t. I (Warszawa: C.H. Beck 2020), 1307.



Natalia Pliszka | Ochrona interesu dewelopera przez prawo... 243

jednak jej granice (z art. 353 (1) k.c.) nie stanowia jedynego ograniczenia

dla deweloperéw. Szereg klauzul abuzywnych, bogata linia orzecznicza
i odpowiedzi Prezesa UOKiK wylaczaja m.in. ustanawianie przed przedsie-
biorcéw kar umownych w przypadku zaistnienia nieterminowych ptatno-
$ci™®. W takiej sytuacji deweloperowi pozostaje wytacznie uprawnienie do

odstapienia od umowy, chyba ze niespelnienie przez nabywce §wiadczenia
pienieznego jest spowodowane dziataniem sity wyzszej'*l. Nalezy poddaé
zatem analizie przepis art. 492 § 1 k.c., z ktérego wynika, ze strona odste-
pujaca od umowy wzajemnej obowigzana jest zwréci¢ drugiej wszystko,
co otrzymata od niej na mocy umowy, a druga strona obowigzana jest to

przyjac. Strona, ktéra odstepuje od umowy moze zadac nie tylko zwrotu

tego co $wiadczyla, lecz réwniez na zasadach ogdlnych, naprawienia szkody
wyniklej z niewykonania zobowigzania. Zgodnie z przyjeta zasada, ze

odstgpienie od umowy niweluje jej byt prawny ,o0d samego poczatku”
(ex tunc), nalezy uznaé, ze deweloper zostalby pozbawiony nie tylko moz-
liwosci domagania sie odstapienia od umowy, ale takze odsetek ustawowych

od opdznionych platnosci, zwigzanych z zaplata ceny na poczet nabycia

prawa wlasnosci nieruchomosci przez konsumenta. Pozostaje mu jedynie

mozliwo$¢ domagania sie naprawienia szkody na zasadach ogélnych oraz

zwrot poczynionych przez niego naktadéw koniecznych.

Ustawodawca w sposéb jednoznaczny w art. 494 k.c. przesadzit, iz wsku-
tek odstgpienia od umowy (na podstawie upowaznienia ustawowego, jak
réwniez umownego uregulowanego w art. 492 k.c.) powstaje stan, ktéry
nalezy zakwalifikowa¢ jako niewykonanie zobowigzania, skoro strona, ktéra

odstapita od umowy, na podstawie przywotanego przepisu moze dochodzié
naprawienia szkody wyniklej z niewykonania zobowigzania. Z tego wzgledu,
ze odstagpienie od umowy powoduje przeksztalcenie sie stanu zwtoki lub

opéznienia w stan niewykonania zobowigzania, strona moze dochodzié kary
umownej przewidzianej na wypadek odstapienia od umowy, tj. kary przewi-
dzianej na wypadek niewykonania zobowigzania z wylgczeniem mozliwo$ci

13 Roszczenie o zaplate kary umownej na wypadek zwloki lub opéZnienia nie
przystuguje stronie odstepujacej od umowy wzajemnej, jezeli w umowie zastrze-
zono réwniez taka kare w zwigzku z odstgpieniem od umowy - tak w uchwale
Sadu Najwyzszego z dnia 18 lipca 2012 r., III CZP 39/12, Legalis nr 503354.

14 Art. 43 ust. 7 ustawy z dnia 20 maja 2021 r. 0 ochronie praw nabywcy lokalu
mieszkalnego lub domu jednorodzinnego oraz Deweloperskim Funduszu Gwa-
rancyjnym, (Dz. U. 2021 1., poz. 1177).
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réwnoczesnego dochodzenia kary umownej zastrzezonej z tytutu zwtoki lub
opéznienia, jako jednej z postaci nienalezytego wykonania zobowigzania'**..

Przy analizie umownego prawa odstapienia od umowy istotne pozostaje
takze zwrdcenie uwagi na jego zwigzek z ustawowym prawem odstapienia,
ktéry wynika z art. 491 k.c. Chociaz autorka nie opisuje w artykule skut-
kéw zastosowania regulacji ze wskazanego artykutu, to nalezy zwrécié
uwage na to, ze zastrzezenie umownego prawa odstgpienia nie wplywa
na mozliwo$¢ postuzenia sie ustawowym prawem odstapienia od umowy.
Jak stusznie wskazat Sad Najwyzszy w wyroku z dnia 2 kwietnia 2008 r.[""),
ustawowe prawo odstapienia od umowy wzajemnej stanowi uprawnienie
ksztaltujace wierzyciela. Nie mozna tym samym podwazaé mozliwosci
zastosowania prawa przewidzianego przez ustawodawce w art. 491 k.c.,
w sytuacji umieszczenia w umowie klauzuli kontraktowej przewidzianej
w art. 395 § 1 k.c.l'”.

4

Klauzula rebus sic stantibus w stosunkach
pomiedzy deweloperem a nabywcq

Klauzula rebus sic stantibus, podobnie do umownego prawa odstapienia, sta-
nowi przelamanie zasady trwalosci stosunku umownego. Wprowadzenie
normy z 357 (1) k.c. umozliwilo uelastycznienie tresci stosunku Iaczacego
strony poprzez uregulowanie ujemnych konsekwencji grozacych w przy-
padku zdarzenia, na ktére zaden z kontrahentéw nie mégt sie przygotowac.
Normatywne przywrdcenie ogdlnej klauzuli rebus sic stantibus nie oznacza
w zadnym razie catkowitego przetamania zasady pacta sunt servanda. Wrecz
przeciwnie, sposéb zredagowania art. 357 (1) wskazuje, ze ma on wprawdzie
stanowi¢ swego rodzaju ,,zawor bezpieczenistwa” jedynie w sytuacjach zgota
wyjatkowych. Przy wykladni art. 357 (1) nalezy zatem uwzglednié, ze chodzi

15 Uchwata Sadu Najwyzszego z dnia 18 lipca 2012 r., III CZP 39/12, Legalis
nr 503354

16 Wyrok Sadu Najwyzszego z dnia 2 kwietnia 2008 r., III CSK 323/07.

17 Tak: wyrok Sadu Najwyzszego z dnia 30 stycznia 1998 r., II CKN 279/97, LEX
nr 315347.
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o wyjatek od ogélnej zasady i wspomniana klauzula w zadnym razie nie ma

charakteru nadrzednego. Sprowadza ona jedynie zasade pacta sunt servanda

do rozsadnych granic*. Warto wskazaé, ze klauzula ta, pomimo ingerencji
w ciaglos¢ i nienaruszalno$¢ stosunku umownego, zapewnia zindywidu-
alizowang ochrone interesu kontrahenta. Ustawodawca stusznie zauwazyl,
ze przypisywanie zasadzie pacta sunt servanda charakteru bezwzglednego

rodzitoby negatywne konsekwencje dla uczestnikéw porzadku prawnego,
prowadzac do pokrzywdzenia ich interesu. Elastyczno$¢ stosowana za

pomoca klauzuli nadzwyczajnej zmiany stosunkéw obarczona zostata

enumeratywnymi przestankami, ktérych wystapienie stwarza stronie

jedynie mozliwo$¢ zadania od sadu ingerencji w tres$é stosunku, celem

rozwazenia o sposobie wykonania zobowigzania, wysokosci §wiadczenia

lub nawet orzeczeniu rozwigzania umowy.

Nie mozna pomijaé faktu, ze przepis ten ma charakter wyjatkowy, a wiec
moze dotyczy¢ jedynie sytuacji powstatych w wyniku nadzwyczajnej zmiany
stosunkéw. Nie ma natomiast takiego charakteru zmiana stosunkéw bedaca
nastepstwem ,ciagtego” spadku sity nabywczej pienigdza [...] a wiec takiej
zmiany, ktérej obie strony nie mogly przewidzie¢ w chwili powstania
naleznosci?.

Nie budzi watpliwosci, ze klauzula rebus sic stantibus dotyczy jedynie
zobowigzan o charakterze umownym, jednakze brak jest przeszkdd do tego,
aby stosowac jg do uméw nienazwanych. Nalezy dodatkowo podkreslié,
ze nadzwyczajna zmiana stosunkéw wystepuje takze na gruncie umowy
deweloperskiej, bowiem ustawodawca nie wytaczyl mozliwos¢ jej zastoso-
wania do §wiadczen w obrocie handlowym. Analizujac klauzule rebus sic
stantibus nalezy podkreslié, ze poza regulacja przewidziang w art. 357 (1)
istnieje mozliwo$¢ stworzenia przez strony wlasnego, umownego posta-
nowienia regulujacego nadzwyczajna zmiane stosunkéw. Kontrahenci
okreslajg wtedy skutki jej zastosowania oraz wzajemne obowigzki np.
w przypadku wystapienia znaczacego wzrostu cen na ryku budowlanym.
W tym wypadku ingerencja sagdu w tre§¢ umowy staje sie ograniczona,
dziata on bowiem wylacznie w granicach przewidzianych przez strony.

18 Tadeusz Wisniewski, ,Art. 357(1)”, [w:] Kodeks cywilny, t. 11, Komentarz do
art. 353-626, red. Maciej Gutowski, wyd. 3 (Warszawa: C.H. Beck, 2022), 164-170.

19 Wyrok Sadu Apelacyjnego w Warszawie z dnia 11 marca 2004 r., I Aca1181/03,
Legalis nr 67531.
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Dodatkowo w zwiazku z tym, ze rebus sic stantibus to przepis o charakterze
dyspozytywnym, nie ma przeciwskazan do tego, aby w drodze konsensusu
wylaczy¢ mozliwos¢ jego zastosowania, gdyz ,wylaczenie zastosowania
klauzuli nie musi by¢ wprost wskazane w umowie; czesto przybiera ono
nastepujaca tres¢: Strony przyjmujq na siebie wszelkie rodzaje ryzyk wyni-
kajacych z zawieranej umowy; juz taki zapis co do zasady bedzie wylaczat
mozliwoéé skorzystania z ingerencji sadu”*°..

Kontrowersyjne pozostaje zastosowanie klauzuli rebus sic stantibus
po cze$ciowym lub catkowitym wykonaniu zobowigzania z umowy dewelo-
perskiej. Nie powinno budzi¢ zadnych watpliwosci, ze mozliwos¢ zastoso-
wania regulacji z art. 357 (1) k.c. powinno nastgpié w czasie trwania danego
stosunku zobowigzaniowego'*l. Tym samym nalezy przyjaé, ze spelnienie
$wiadczenia w calosci wylacza mozliwosé dokonania sadowej modyfi-
kacji stosunku w oparciu o rebus sic stantibus. Sad Najwyzszy w wyroku
z 21.7.2006 r. podkredlil, ze ,sad nie moze oznaczaé na podstawie art. 357
(1) k.c. wysokosci spetnionego $§wiadczenia, nawet gdy zdaniem strony nie
zostato ono wykonane nalezycie lub w ogéle nie zostato wykonane. Po ter-
minie, w ktérym $wiadczenie powinno by¢ spetnione, nie mozna twierdzié,
ze jego spelnienie byloby potaczone z nadmiernymi trudnosciami lub gro-
zito jednej ze stron nadmierng stratg”**.. Jednakze czeéciowe wykonanie
zobowigzania nie powinno wylaczaé mozliwosci dostosowania jego tresci,
jesli bytoby potaczone z nadmiernymi trudnosciami albo grozitoby jednej
ze stron razaca stratg. Kwestionowane zasadnosci zastosowania klauzuli
rebus sic stantibus przy czeSciowym wykonaniu zobowigzania jest zdaniem
autorki nieadekwatne do celu, jakim kierowat sie ustawodawca przy kre-
owaniu tej reguly. Jednakze mozliwosci sadu zwigzane z ingerencja w ten
stosunek powinny by¢ juz obarczone pewnymi ograniczeniami. W odnie-
sieniu do umowy deweloperskiej, jezeli zobowigzanie nabywcy (w odnie-
sieniu do uiszczenia ceny za wybudowanie budynku oraz ustanowienia
odrebnej wtasnosci lokalu mieszkalnego) ma by¢ realizowane periodycznie,
to niezasadne wydaje sie zadanie zmniejszenia wartosci juz dokonanego
$wiadczenia. Nalezy podkreslié, ze takie stanowisko wydaje sie by¢ stuszne

20 Aleksandra Cempura, Anna Kasolik, ,Klauzula rebus sic stantibus”, [w:],
Metodyka sporzqdzania uméw gospodarczych, red. Aleksandra Cempura, Anna Kaso-
lik wyd. 9 (Warszawa: Wolters Kluwer, 2021), 408.

21 Zob.: Piotr Machnikowski w: Edward Gniewek, Piotr Machnikowski, Kodeks
cywilny. Komentarz, wyd. 9 (Warszawa: C.H. Beck, 2019), 750-770.

22 Wyrok Sadu Najwyzszego z dnia 21 lipca 2006 r., III CSK 119/05, Legalis
nr107540.
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takze w sytuacji, gdy nabywca dokona catkowitego, finansowego zaspo-
kojenia dewelopera, a przedsiebiorca wybudowatl nieruchomos¢ objeta
umowa, jednak nie dokonat jeszcze przeniesienia na nabywce wtasnosci
nieruchomosci zabudowanej domem. Zatozenie to znajduje wyraz w tym,
ze deweloper nie doznal negatywnych skutkéw w momencie wykonywania
prac, a ceny na rynku odpowiadaly wartosci dokonanych przez nabywce
platnosci. Przeciwne zalozenia mozemy znalez¢ m.in. w wyroku Sadu
Apelacyjnego w Rzeszowie z 28 marca 2013 r, w ktérym to stwierdzono, ze:

powolywanie sie na niemozno$¢é modyfikacji wysokosci $wiadczenia wedlug
zasad okreslonych w art. 357(1) k.c., po wykonaniu umowy i uiszczeniu
przez pozwanego na rzecz powoda caloéci zryczaltowanego wynagrodzenia,
w toku procesu nie znajduje zastosowania w sytuacji, gdy strona opiera swoje
zadanie modyfikacji sposobu wykonania zobowiazania na tym, ze spelnienie
$wiadczenia grozitoby jej razaca stratg i w rezultacie domaga sie przywré-
cenia ekwiwalentnosci $wiadczeri, poprzez zasadzenie dalszej kwoty™?..

W wyroku Sadu Apelacyjnego w Warszawie z 25 wrze$nia 2013 r. wska-
zano natomiast jednoznacznie, iz ,w §wietle 357 (1) k.c. wykonanie umowy
w catosci nie uniemozliwia sadowi oznaczenia wysokosci §wiadczenia
naleznego w zwigzku z wykonaniem umowy”. Analizujac orzecznictwo
w tej materii nalezy stwierdzié, ze nie wyksztalcila sie jeszcze jedno-
znaczna linia orzecznicza, regulujaca powyzszy problem.

Przy ocenie zasadno$ci zastosowania rebus sic stantibus w pierwszej kolej-
nosci nalezy podaé w watpliwo$é mozliwos¢ dokonania przez dewelopera
zmiany ceny za nieruchomos¢, po podpisaniu umowy deweloperskiej. Przez
ostanie dwa lata, tj. na przestrzeni 2020-2022 r., nastapit odczuwalny roz-
kwit branzy deweloperskiej. Zainteresowanie nowymi lokalami mieszkal-
nymi i domami bylo tak znaczace, ze deweloperzy nie nadazali za popytem
rynkowym. Jednakze wzrost cen surowcéw, w tym m.in. stali i paliwa,
a co za tym idzie kosztéw logistyczno-spedycyjnych, czy tez spadek sily
nabywczej polskiej waluty przyczynil sie do znaczacego podwyzszenia cen
nowobudowanych nieruchomo$ci. Nie budzi watpliwosci fakt, ze najczesciej
umowy deweloperskie sa zawierane na etapie samego projektu/wizualizacji.
Wtedy tez okre$lana jest warto$¢ zabudowanej nieruchomosci, a co za tym
idzie wysoko$¢ naleznosci dla dewelopera. Przed wejsciem w zycie ustawy

23 Zob.: sentencja wyroku Sadu Apelacyjnego w Rzeszowie, z dnia 28 marca
2013 r. I ACa 452/12, Legalis nr 739500.
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z 2011, a nastepnie z 2021 r. OchrNabDFGU, deweloperowi dziatajgcemu
na rynku zapewnialo sie praktycznie nieograniczona wolnoé¢ w zakresie
prowadzonych przez niego proceséw, tj. od budowy po finansowanie i sprze-
daz. Obecnie obowiazujace przepisy skupiaja sie w znacznym stopniu na
zapewnieniu szerokiej ochrony nabywcéw?*, Deweloperzy s traktowani
jako strona silniejsza, profesjonalna, a tym samym doznaja licznych ogra-
niczen. Zazwyczaj cena okreslana jest jednoznacznie, tj. kwotowo lub za
metr kwadratowy powierzchni, gdzie kwota powinna by¢ wlasciwie nie-
zmienna, chociaz w umowach deweloperskich zdarzaja sie postanowienia
dotyczacego tego, ze moze ona ulec zmianie w wyjatkowych okolicznosciach.
Bez watpienia coraz czesciej deweloperzy sami zastrzegaja w kontrakcie
sposobno$¢ do podwyzszenia wartosci ceny, przez klauzule waloryzacyjne.
Nalezy jednak podkresli¢, ze takie dzialania rodza szereg kontrowersji.
Najczesciej takie postawienia traktowane sg jako klauzule niedozwolone
(abuzywne). Prawidlowe ustalenie ceny sprzedawanej nieruchomosci jest
elementem obligatoryjnym kazdej umowy deweloperskiej. Powinna by¢
ona okreslona w sposéb jasny, taki ktéry dla obu kontrahentéw nie budzi
watpliwosci.

Przeprowadzona przez UOKiK analiza stosowanych przez deweloperéw
wzorcéw umownych wykazala, iz najczesciej stosowanymi rodzajami klau-
zul waloryzacyjnych sa klauzule waloryzujace ostateczna cene zakupu
nieruchomogci, z uwagi na zmiane stawki podatku VAT, zmiane kosztéw
ustug i materiatéw budowlanych oraz zmiane powierzchni nieruchomosci
wybudowanej w stosunku do projektowanej powierzchni nieruchomosci®®.

Takie postanowienia umowne maja za zadanie zapewni¢ deweloperowi
mozliwo$¢ modyfikacji ceny ostatecznej, ktéra to zobowigzany bedzie
uiscié nabywca nieruchomosci. Nalezy jednak podkreslié, ze aby dane
postanowienie umowne nie zostato uznane za jednostronnie korzystne

24 Wiecej o ochronie nabywcéw lokali w $wietle ustawy deweloperskiej w:
Agnieszka Malarewicz-Jakubéw, ,Ochrona nabywcy lokalu mieszkalnego w przy-
padku realizacji przedsiewziecia deweloperskiego przez spétki celowe”, [w:] Dzia-
talnos¢ deweloperska w praktyce obrotu gospodarczego - wybrane zagadnienia, red.
Adma Bieranowski, Maria Krélikowska-Olczak, Jakub Jan Ziety (Warszawa:
C.H. Beck, 2014), 49.

25 Tomasz Dartak, ,Problematyka niedozwolonych klauzul umownych w umo-
wach zawieranych z konsumentami przez deweloperéw i posrednikéw nierucho-
mosci” Nieruchomosci, nr 2 (2010): 8.
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rozwigzanie, nalezatoby dodaé klauzule umozliwiajaca nabywcy, w przy-
padku modyfikacji ceny, odstapienie od kontraktu. Dodatkowo upraw-
nienie to powinno by¢ wolne od jakichkolwiek niedogodnos$ci, w tym np.
odstepnego czy kary umowne;j.

Analizujac treé¢ art. 42 OchrNabDFGU nalezy wskaza¢, ze ustalenia
stron mniej korzystne dla nabywcéw (w odniesieniu do regut okre$lonych
w art. 2 ust. 1 pkt 2, 3 lub 5 lub ust. 2 oraz art. 3 albo art. 4) s3 niewazne,
a w ich miejsce stosuje sie odpowiednie przepisy ustawy. Tym samym
warto poddaé¢ pod watpliwo$¢ to, czy wystapienie klauzul abuzywnych
réwniez zmusza strony do stosowania odpowiednio przepiséw ustawy, czy
tez skutkuje niewaznoscig calego stosunku®!. Sad Najwyzszy w uchwale
z dnia 13 stycznia 2011 . jednoznacznie stwierdzil, ze:

Postanowienie wzorca umownego sprzeczne z ustawg jest wigc niewazne,
a art. 385(1) k.c. nie moze by¢ traktowany jako przepis, ktéry przewiduje

inny skutek w rozumieniu art. 58 § 1in fine k.c, w szczegélnosci ten, ze na

miejsce niewaznych postanowien czynnosci prawnej wchodza odpowiednie

przepisy ustawy. Odmienna interpretacja oznaczataby, ze w wypadku abs-
trakcyjnej kontroli wzorca umownego, postanowienie sprzeczne z ustawa
mogloby by¢ jedynie uznane za niedozwolone, natomiast w razie zamiesz-
czenia takiego postanowienia w konkretnej umowie bytoby ono niewazne

(art.58 §1i3k.c.)?”.

26  Wiecej na temat klauzul niedozwolonych w umowach deweloperskich w:
Katarzyna Niekrasz-Gierejko, ,Klauzule abuzywne w umowach deweloperskich
z uwzglednieniem zmian od 1.7.2022 r.” Nieruchomos¢, nr 7 (2022): 4-8.

27 Uchwata Sadu Najwyzszego z dnia 13 stycznia 2011 r., III CZP 119/10, Legalis
nr 284858.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 250

5 | Odstgpienia od umowy deweloperskiej oraz
modyfikacja stosunku umownego na podstawie
klauzuli rebus sic stantibus a ochrona nabywcy

Celowo$¢ zastosowania klauzuli nadzwyczajnej zmiany stosunkéw prze-
jawia sie w tym, ze proces budowy, a nastepnie sprzedaz nieruchomosci
stanowia dtugotrwale przedsiewzigcie, a tym samym narazone s3 na rézne
ryzyka, w tym: zmiany w prawie, zmiany w warunkach rynkowych iinne
nieprzewidywalne okoliczno$ci. W takich sytuacjach deweloper powinien
mieé¢ mozliwo$¢é modyfikacji lub uniewaznienia umowy, aby dostosowaé
kontrakt do zmieniajacych sie okolicznosci.

Wskazanie réznic pomiedzy tymi instytucjami pozwoli na wyklarowanie
stanowiska na temat skutecznosci i celowosci postuzenia sie kazdym z tych
$rodkéw ochrony. Istotg odstgpienia od umowy pozostaje ,unicestwie-
nie” kontraktu z mocg wsteczng. Nawet przyjecie zalozenia, ze skutkiem
odstapienia od umowy jest wykreowanie sie zobowigzania restytucyjnego
(wedtug ktérego powstaje zobowigzanie do zwrotu wzajemnych §wiadczeri)
nie spowoduje podwazenia pogladu, iz umowa deweloperska przestaje
wigzaé, a nawet istnieé¢. W przeciwienstwie do umownego prawa odsta-
pienia rebus sic stantibus pozwala nam na modyfikacje stosunku pierwot-
nego. Oczywiscie nie zamyka to drogi do unicestwienia stosunku, ale nie
musi do tego prowadzié¢. Wybér pomiedzy umownym prawem odstgpienia
a klauzula rebus sic stantibus bedzie zalezat od kilku czynnikéw, w tym od:
cech projektu deweloperskiego, rynkowych realiéw i preferencji stron.
Z jednej strony, umowne prawo odstapienia moze by¢ korzystne dla dewe-
lopera z uwagi na to, ze to same strony (najczesciej jednak deweloper)
okreslaja warunki, w jakich przedsiebiorca moze odstapi¢ od stosunku.
Przy umownym prawie odstapienia skutki oraz mozliwosci jego zasto-
sowania nie wymagaja wystapienia dodatkowych, nieprzewidzianych
okolicznosci, jezeli zostaly wlasciwie okreslone w kontrakcie. Z drugiej
za$ strony, klauzula rebus sic stantibus pozwala na wiekszg elastycznosé
i dostosowanie umowy do zmieniajacych sie okolicznosci, co jest szczegdl-
nie wazne w przypadku projektéw deweloperskich, gdzie czesto wystepuja
zmiany w warunkach rynkowych i prawnych. Nalezy jednak podkresli¢,
ze interpretacja tej klauzuli, a dokladnie zwrot ,nadzwyczajna zmiana sto-
sunkéw”, moze nastreczy¢ wiele trudnosci, a tym samym doprowadzié do
niekorzystnego rezultatu. Niezaleznie jednak od tego, czy deweloper zasto-
suje odstapienie od umowy, czy rebus sic stantibus, jego zachowanie moze
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by¢ postrzegane negatywnie przez nabywcéw i partneréw biznesowych,
a tym samym wplywaé w sposéb pejoratywny na wizerunek marki. Z tego
tez powodu pierwsza, najwazniejsza przestanka do skorzystania z tych
instytucji jest ich absolutna konieczno$¢, brak innych, mniej inwazyjnych
rozwigzan. Kiedy jednak sytuacja nie pozwala na odmienne uksztattowanie
stosunku, nalezy przygotowa¢ sie na kontrreakcje nabywcy. Jesli druga
strona nie godzi sie na zastosowanie przez dewelopera umownego prawa
odstgpienia, moze wnioskowaé o sgdowe ustalenie braku postaw do sku-
tecznego odstapienia od umowy. Nalezy jednak pamietaé, ze ciezar dowo-
dowy spoczywac bedzie na powodzie i to on bedzie zobligowany do tego, aby
wykazad, ze odstapienie dewelopera od umowy w oparciu o postawe przez
niego wskazanga nie miesci sie w granicach jego kontraktowych uprawnien.
Dodatkowo nabywca moze postuzy¢ sie zasada réwnowagi intereséw, ktéra
zobowigzuje strony do uwzgledniania wzajemnych intereséw tak, aby
stosunek pozostal trwaly, czy wskazang juz regulacja z art. 5 k.c.

6

Przed wprowadzeniem w Polsce pierwszej tzw. umowy deweloperskiej,
wiekszo$¢ stosunkéw umownych opierata sie o zasade swobody uméw
lub przepisy regulujace umowe przedwstepna. Taka praktyka budzita
jednak szereg watpliwo$ci zaréwno po stronie podmiotéw profesjonal-
nych, jak i konsumentéw. Zwigzane one byly z wzajemnymi obowigzkami
iuprawnieniami stron, kwestiami rozliczen, odpowiedzialnoscia z tytuty
niewykonania zobowigzania. Dzialania ustawodawcze skutkowaty ewo-
lucja prawa deweloperskiego w Polsce i wprowadzeniem ustawy z dnia
16 wrzesnia 2011 1. 0 ochronie praw nabywcy lokalu mieszkalnego lub domu
jednorodzinnego. Dzisiaj wiekszo$¢ dylematéw zostata rozwigzana w opar-
ciu o obowigzujaca ustawe, dorobek doktryny oraz orzecznictwo. Jednak
na przestrzeni ostatnich lat zmiany cen materiatéw na rynku, niepewna
sytuacja ekonomiczna, upadto$é przedsiebiorcéw, czy najbardziej btahe -
nieczytanie uméw przez konsumentéw - spowodowaly naruszanie fun-
damentalnej zasady prawa cywilnego, pacta sunt servanda. Coraz czesciej
deweloperzy poszukiwali metod na to, aby chronié¢ swoje inwestycje. I cho¢
sama instytucja modyfikacji stosunku umownego w oparciu o klauzule
rebus sic stantibus byta przedmiotem analiz w doktrynie i orzecznictwie,

Podsumowanie
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to ujecie tego zjawiska w odniesieniu do umowy deweloperskiej moze
stanowi¢ asumpt do dyskusji naukowej.

Bez sprzecznie obecna sytuacja na rynku nieruchomosci rodzi szereg
pytan i watpliwosci. Jednak w oparciu o powyzsze rozwazania nalezy
przyjaé, ze zasada pacta sunt servanda nie moze by¢ traktowana na grun-
cie prawa polskiego w sposdéb bezwzgledny. Badajac teze postawiong we
wstepie artykutu, mozna doj$é do konkluzji, ze prawo cywilne stwarza obu
stronom umowy deweloperskiej stosowne $rodki ochrony. Tym samym
trudno jest z tego miejsca nie zgodzi¢ sie ze stwierdzeniem, ze wskazane
uprawnienia dewelopera nie sg przejawem zlej praktyki deweloperskiej,
ingerujacej w trwato$¢ stosunku umownego, a jedynie niezbednym narze-
dziem ochrony.
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bestowed upon children. In this context, the right to survival entails attaining
self-sufficiency from childhood to adulthood. The entitlement to mature and
progress. Individuals have the right to protection against violence and discrim-
ination, which entails being free from unkind or unjust treatment and being
subjected to appropriate treatment. The objective of this research is to assess
the impact on the daily lives of children in Sidenreng Rappang regency who
are exploited as delivery personnel for the illegal trade of narcotics, According
to the results of the study conducted in October 2021 - January 2022. The inter-
view questions pertaining to drug usage in this study were guided by the
observational approach. Because they do not deserve it, children should not be
expected to bear the same level of responsibility as adults in criminal and civil
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1 Introduction

International attention has long been paid to the issue of child exploi-
tation in the drug trade. The exploitation of children in the global drug
trade has emerged as one of the gravest risks to children’s health, welfare,
and rights, based on the United Nations’ 2014 annual report on drugs and
international crime. Children who work in the drug trade are frequently
compelled to work as drug guards, dealers, or couriers, exposing them
to a variety of hazards that might harm their health and safety. Children
participating in Illicit trafficking of narcotics are frequently the targets of
violence, exploitation, and abuses of their human rights. Consequently, it
is essential to have a criminal justice system that respects children’s rights
and needs. Principles of justice based on Pancasila ideals must be included
in the juvenile criminal justice system!"’.

A 2015 study also found that the physical development and mental health
of children are significantly impacted by child exploitation in the drug
trade. According to research, children who participate in drug traffick-
ing are more likely to experience interfering mental problems such as
melancholy, anxiety, and PTSD. The risk of drug misuse and addiction is
also quite high for children/kinder who are involved in drug trafficking'*!.

4Wisdom” can be found in society as well as on college campuses.
Campuses must provide opportunities for students to learn from everyone
and about everything, including social issues. Therefore, it is necessary to
look for and gather local wisdom. The concept of this study is hence like
a tit-for-tat in terms of social research, which is extremely specific about
the law and variances in community behavior regarding the increasing
rate of drugs in Indonesia, particularly in Sidenreng Rappang Regency,
South Sulawesi. The actions of adults (both drug traffickers and dealers
of illegal goods) who include youngsters in the trafficking of illegal drugs
constitute the behavior of the community. This relates to philosophical
(the national philosophy of life) and factual factors in the context of pro-
tection. Children’s crime is a serious issue because, in addition to playing

1 Elaine Craig, ,,Child’s Play or Sexual Abuse? Reviewing the Efficacy of the
Justice Framework in Dealing with Child on Child Sexual Abuse in the United
Kingdom” Journal of Child Sexual Abuse, 6 (2020): 734-48. https://doi.org/10.1080/
10538712.2020.1719448.

2 Charlotte Hunn, Caroline Spiranovic, Karen Gelb, Why Internet Users’ Per-
ceptions of Viewing Child Exploitation Material Matter for Prevention Policies, 2020,
https://doi.org/10.1177/0004865820903794.
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a vital role in their own lives and those of their families, they also play
a crucial role in the future survival of the nation’s next generation as the
people who will rule the country and the state. This indicates that in the
future, based on the findings of the study, talking about the environment
in children’s life is a very significant topic. The connection between child
exploitation and illegal drug trafficking might be referred to as an issue
that needs special attention'®’.

As was already established, the exploitation of minors in the drug trade
is a very significant problem worldwide. According to the United Nations
Annual Report on Drugs and International Crime, at least one in four vic-
tims of human trafficking are juveniles, and many are trafficked for exploi-
tation in the drug trade'. According to research, adolescents involved in
drug trafficking in Latin America often come from wealthy and impover-
ished homes that lack access to health care and educational resources'®.
An extensive study has been conducted to comprehend the underlying
source of this issue and offer a workable remedy. Numerous studies have
attempted to pinpoint risk factors, such as deprivation, domestic abuse,
and a lack of educational and employment opportunities, that place chil-
dren at risk of being exploited in the drug trade'®!. Other research aims
to comprehend the psychological effects of drug trafficking on children,
such as mental illnesses, substance abuse, or addiction'.

Using a multidimensional approach involving various parties, Pancasila
justice-based reformulation of the criminal justice system for children
involved in conflict and application of the value of legal benefits in reducing

3 Tammy J. Toney-Butler, Megan Ladd, Olivia Mittel, ,Human Trafficking”,
[in:] Treasure Island (FL, 2023).

4 Charlotte M. Hunn, Helen Cockburn, Caroline Spiranovic, Jeremy Prichard,

»Exploring the Educative Role of Judges’ Sentencing Remarks: An Analysis of
Remarks on Child Exploitation Material” Psychiatry, Psychology and Law, No. 6
(2019): 811-828.

5 Mira Hitikasch, Hannah Lena Merdian, Todd Hogue, ,,Perceptions of Narra-
tive Child Sexual Exploitation Material in a German Community Sample” Sexual
Offender Treatment, No. 2 (2016): 1-13.

6 Monique Anderson, Kate Parkinson, ,Balancing Justice and Welfare Needs
in Family Group Conferences for Children with Harmful Sexual Behavior: The
HSB-FGC Framework” Journal of Child Sexual Abuse, No. 5 (2018): 490-509.

7 Naiyi Sun, Benjamin E Steinberg, David Faraoni, Lisa Isaac, ,Variability in
Discharge Opioid Prescribing Practices for Children: A Historical Cohort Study”
Canadian Journal of Anaesthesia, December (2021). https://doi.org/10.1007/s12630-
021-02160-6.
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drug use, including conflict and drug abuse. Pancasila is the cornerstone
of principles focused on justice and the defense of children’s rights in
the reformulation of the criminal justice system for children. Both share
the same viewpoint of defending the rights and interests of children and
ensuring that they are equitably protected and given opportunities'®.

Narcotics crimes have hit Indonesia, for example, in South Sulawesi,
including the Sidenreng Rappang district, where many children are used
as a medium to generate billions of dollars in profits for exploiters. In
recent political developments in Indonesia, there is a perception that the
younger generation has been corrupted in various ways. One way that
appears empirically is that children are being used, invited, and provoked
to dare to commit crimes, especially the crime of illegal drug trafficking.
As aresult, they no longer pay attention to or study the past of their nation
in a historical order of high value. When a child is invited to be involved
in a crime, it means that the child will lose a life guide that will be very
important for him in the future. Evidently, before 2010, Sidenreng Rappang
(Sidrap) was known as a Santri area, especially during the reign of Opu
Sidik. However, during the reigns after that, especially the two following
periods, this area changed its title from a rice barn to a narcotics barn.
The Santri area has changed into Passobis area and Cakdoleng-doleng, as
reported by Kompas and Fajar Daily. Based on a survey, the number of chil-
dren involved in drug crimes has reached hundreds. There is a large-scale
drug crime involving the exploitation of children. Based on these explana-
tions, this research aims to analyze the extent to which the exploitation of
children who are used as doen pleger in the illegal drug trade in Sidenreng
Rappang Regency affects their daily lives.

This study is a socio-legal research, which is also used as a paradigm,
namely a sociological approach and a juridical approach. The sociological
approach is intended to study the behavioral tendencies of people’s social
life, especially the correlation between traffickers of teenage children and
doen pleger, which is considered a narcotics crime. This is because the object
called narcotics is a very new object known to the people in Sidrap, South
Sulawesi. Illegal goods have become a trend among teenagers in recent
years and have penetrated their social world. This is where the sociologi-
cal approach comes in. As for the legal approach, this study attempts to

8 Batari Laskarwati, ,Implementasi Nilai Kemanfaatan Hukum Dalam Pence-
gahan Penyalahgunaan Narkoba Melalui Lomba Keluarga Sadar Hukum (KADAR-
KUM)” Lex Scientia Law Review, No. 1 (2018): 47-64.
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examine it from alegal perspective; specifically, how well the general public
is familiar with the laws that govern the regulations that are permissible
or impermissible in the distribution of narcotics. What are the factors
that influence drug dealers to disregard the morals associated with drugs
and take advantage of teenagers? Similarly, from the perspective of law
enforcement, this study examined, using a legal syllogism, what motivates
young people in Sidrap to engage in illegal drug trafficking™.

The population of this study was teenagers who are involved in nar-
cotics crimes as doen pleger, then they become couriers and/or users to
dependency or victims in Sidrap Regency, which amounts to more than
100 children. A sample was attempted from three categories of adolescents,
such as dealers, couriers, users, and victims. Seven children were used as
a sample. Such a sample will be supported by the results of interviews
with officials and the wider community. The sampling method used is
convenience sampling because this sampling method is believed to have
a higher level of validity while at the same time avoiding the influence of
subjectivity on the data collection results. Thus, the results are as objec-
tive as possible['®!. This research used a combination of analytical methods,
namely qualitative and quantitative analysis methods. The qualitative
method was used as the main method because this research focused on
describing the phenomenon of the rapid circulation of narcotics in South
Sulawesi, especially in the Sidrap Regency. The phenomenon of the develop-
ment of narcotics circulation is very unusual, especially among teenagers.
Apart from that, this research is also based on case studies. Based on this,
in order to deepen the research of the phenomenon of the spread of nar-
cotics, a group discussion forum was conducted with the participation of
several experts such as legal experts, sociologists and clergymen, as well
as educators and educational staff""!,

9 Daniel Winetsky, Aaron Fox, Ank Nijhawan, Josiah D Rich, ,Treating Opioid
Use Disorder and Related Infectious Diseases in the Criminal Justice System” Infec-
tious Disease Clinics of North America, 3 (2020): 585-603. https://doi.org/10.1016/j.
idc.2020.06.012.

10 Michele M. Carr, Eric W Schaefer, Jane R Schubart, ,Post-Tonsillectomy Out-
comes in Children With and Without Narcotics Prescriptions” Ear, Nose, & Throat
Journal, 2 (2021): 124-129. https://doi.org/10.1177/0145561319859303.

11 Amir Sariaslan, Antti K44riil4, Joonas Pitkdnen, Hanna Remes, Mikko Aal-
tonen, Heikki Hiilamo, Pekka Martikainen, Seena Fazel. 2022. “Long-Term Health
and Social Outcomes in Children and Adolescents Placed in Out-of-Home Care.”
JAMA Pediatrics, 1 (2022): e214324. https://doi.org/10.1001/jamapediatrics.2021.4324.
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The author conducted interviews with seven foster children as a sample
at the Special Child Development Institute (LPKA) in Maros Prison on
October 12, 2021. The seven children interviewed were 16-17 years old. Two
of them are 16 years old and five others are 17 years old. The average level
of education is high school (SMA/SMK). Sampling of children who are
perpetrators of abuse and/or illegal drug dealing is done randomly. A sum-
mary of the interview results is presented in Table 1 below.

Table 1
Summary of Interview Result

No | Name | Age Education Get Involved From Genesis Place
(Initial)

1 Im 17 | Senior High School Junior High School From friends Gowa

2 z 17 | Vocational High School | Vocational High School | From friends Maros

3 ly 16 | Vocational High School | Junior High School From friends & family | Sidrap

4 I 17 | Senior High School Junior High School From friends Sidrap

5 F 17 | Senior High School Junior High School From family Pare-pare
6 N 17 | Senior High School Junior High School From friends & family | Makassar
7 D 17 | Senior High School Junior High School From friends & family | Makassar

Data Source: LPKA Class Il B Maros, October 2023

Table 1 shows that children who become involved in the illicit trade of
different types of narcotics, including when they become users and dealers
at the same time, almost all of them start when they are still in junior high
school through friends and family. Five of them were introduced to drugs
by their families. Only two did not have a family. But 100% of the time, for
kids who are involved as users, drug couriers start from the mutual influ-
ence between friends.

In terms of school age, they first learned about drugs in junior high
school. Only one person started after the first year of high school. This
means that 92.3% of the children in South Sulawesi, estimated from five
years ago to the present, have been familiar with shabu and powder nar-
cotics since junior high school. Most of them are known and supported by
their families. They know drugs directly as users and then become drug
dealers. LPKA Class II Maros is a special place in South Sulawesi for foster-
ing children for illicit trafficking and abuse of narcotics and illegal drugs.
There were 50 children who came from different regions in South Sulawesi
because of illegal trafficking and abuse of narcotics and illegal drugs. This
is what Mr. R., a warden at the institute with the rank of a beam, said
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when we asked him to help us gather information by conducting personal
interviews with the seven children.

In general, the child does not know if the illegal act is a crime or is pro-
hibited by law. What they do know is that they have done something fun
and that they can get great economic benefits from it, even though there
is a possibility of getting caught. When asked if they thought doing drugs
made them want to fight or commit other crimes, the kids said they did not
feel that way. In general, people prefer to avoid things that are criminal,
violent, or of a similar nature. Researchers claim that the relationship
between this mental state and cases of drinking is inverse.

2. | Effects of Narcotics on Physical and Mental Health

Narcotics come from the Greek word narkon which means ,frozen and
stiff”. In medical science, it is known as narcose or ,narcicis”, meaning
»anesthetize” Law No. 35 of 2009 on narcotics states that ,Narcotics can only
be used for the benefit of health services and/or scientific development”.
Especially for the benefit of science, such as law and medicine, it should
be supported by research results. In addition, research on the use of nar-
cotics is also important with regard to the effects of narcotic abuse itself.

The participants in this study reported how they felt when they used
the drugs, and the answer was similar. They felt joyful, sensual and calm
after using it. Another effect was a feeling of fever and tightness in the
chest. There was a feeling of stress related to financial problems. Besides,
ecstasy pills as a form of drug also cause euphoria that lasts up to 12 (twelve)
hours. The family continued to allow it, but there was only a reprimand.
The environment influences the way of thinking. For example, even though
they use drugs, they have no intention of committing violent acts such as
fighting and the like.

For those who are accustomed to using drugs, the sensory and psychomo-
tor systems are greatly affected [1]. But the most dominant of all reasons
for the abuse and illicit trafficking of narcotics is the urge for economic
gain. The economic pressure in question is that, in addition to obtaining
a good profit, it is also necessary to repeatedly obtain illicit goods using
online transactions. From the results of the analysis, it means that the legal
awareness of the community still exists, but its compliance with the law
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is very poor, if not completely lost. This is against the law, but the level of
compliance is very low™?.

From 2019 to 2021, there were 96% of adult drug cases in the Rappang
District Court. There are 151 people per year who are caught and processed
in conflict with the law. About 13 people per month are legally processed
with sufficient evidence based on Article 183 of the Criminal Procedure
Code. From the phenomenon of the community regarding the symptoms
of the spread of illegal drugs in Sidrap, it can be estimated that there are
many more that have not been detected. The indications come from the
four sub-districts mentioned by Kalapas (the head of Sidrap Prison) or
with the community term ,closed cases”. Quantitatively, the data from the
prisons and the data from the Sidrap District Court seem to be the same

2.1. Definition of exploitation

The term ,exploitation” in the field of law has not been widely studied by
social scientists. This term is generally used in engineering. For example,
the exploitation of mining or plantation land. In short, this term is found
only in the writings of the exact sciences. Meanwhile, in the field of social
sciences, there is almost no legal knowledge. The term ,exploitation” in the
study of law is found only in criminal cases of trafficking in women and
children, as well as in cases of prostitution or commercialization of sex,
either online or not""*l.

In the book entitled Legal Aspects of Trafficking in Persons in Indonesia,
it is stated, ,Human trafficking made up the majority of women and chil-
dren is a type of slavery in this modern era. It is a serious global prob-
lem and has become a global business that has provided great benefits
to actors”. In 2005, the ILO Global Report on Forced Labor estimated that
nearly 2.5 million people were exploited through human trafficking world-
wide, and more than half of them were in the Asia-Pacific region, where
40% of them were children (US Department of Justice, Office of Foreign
Cooperation Development, Assistance and Training and Office of the

12 Bastianto Nugroho, Daniel Susilo, ,Problematika Penegakan Hukum (Law
of Enforcement) Tindak Pidana Penyalahgunaan Naerkotika Di Wilayah Hukum
Kota Surabaya” Justitia Jurnal Hukum, No. 2 (2018).

13 Protecting Children from Criminal Exploitation, Human Trafficking and Modern
Slavery: An Addendum, No. 180032, November 2018.
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Indonesian Attorney’s Training Center, Human Trafficking and Labor
Law)", As stated by ILO analysis, one of the causes of the exploitation of
women and children was poverty. More dominant victims are women and
children because they are often to be targeted and considered the most
vulnerable. In Dutch, itis called , de exploitatie van arbeiders” which means
utilization, exploitation. Such meanings according to the ILO that exploi-
tation leads to economic benefits for those who carry out the exploitation
and it is economically provoking to the children involved™®..

Child Protection explained that ,,Exploitation treatment, for example,
is the act or treatment of using, exploiting, or extorting children to obtain
personal, family, or group benefits”"®!. Economic exploitation means an act,
with or without the consent of the child victim, which includes, but is not
limited to, prostitution, forced labor or services, slavery or practices similar
to slavery, oppression, extortion, exploitation of the sexual, physical or
reproductive organs or unlawful transfer or transplantation of organs and/
or body tissues, or the use of the child’s power or ability by other parties
to obtain material benefits. This means that the provisions of this article
can already be imposed on those who exploit a child, whether or not the
child has consented. While ,,sexual exploitation” of children includes all
forms of use of other bodily organs for profit, including but not limited to
all activities of prostitution and obscenity"”.

Based on the Law of the Republic of Indonesia Number: 10 of 2012 con-
cerning Ratification of the Optional Protocol to the Convention on the Rights
of the Child Regarding the Trafficking of Children, Child Prostitution, and
Child Pornography, it is very clear in paragraphs a and b, that: children
have the right to be protected from economic exploitation and work in jobs

14 GeriL. Dimas, Renata A. Konrad, Kayse Lee, Maass, Andrew C. Trapp, ,Ope-
rations Research and Analytics to Combat Human Trafficking: A Systematic Review
of Academic Literature” Plos One, August (2022): 1-24.

15 Lemma Derseh Gezie, Alemayehu Worku Yalew, Yigzaw Kebede Gete, Telake
Azale, Tilman Brand, ,Socio-Economic, Trafficking Exposures and Mental Health
Symptoms of Human Trafficking Returnees in Ethiopia: Using a Generalized
Structural Equation Modelling” International Journal of Mental Health Systems Vol. 12
(2018): 1-13.

16 Vishwendra Singh, Gurvanit Lehl, ,,Child Abuse and the Role of a Dentist in
Its Identification, Prevention and Protection: A Literature Review” Dental Research
Journal, No. 3 (2020)

17 Joanne Csete, Adeeba Kamarulzaman, Michel Kazatchkine, Frederick Altice,
Marek Balicki, Julia Buxton, Javier Cepeda, et al. 2017. ,,HHS Public Access” Lancet,
387 (2017): 1427-1480. https://doi.org/10.1016/S0140-6736(16) 00619-X.Public.
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that endanger or interfere with the child’s education, damage the child’s
physical, mental, spiritual, moral, and social development health. These
activities are crimes against humanity that must be eradicated®..

»Everyone is prohibited from placing, allowing, committing, ordering
to commit or participating in violence against children [...]”. The question
is, ,ordering children to participate” means a person who orders to abuse
another person (doen pleger) in the illicit trafficking of narcotics is clas-
sified as a sense of violence or not. To find that out, we must explore the
juridical notion of violence itself. The notion of violence has undergone
a development of understanding, which is no longer limited to the under-
standing as regulated in the Criminal Code, but the notion of violence is
also included in the psychological sense as regulated in Act No. 23/2004
on Domestic Violence*!. Domestic violence is now classified as a criminal
actand related to Law Number: 35/2014 as an amendment to Law No. 23 of
2002 concerning Child Protection”’.

2.2. Children in accordance with the legal science

Different legal texts define a child differently. For example, in Islamic law,
children are defined as those between the ages of 7 and 13. Using another
parameter, if a girl has her period and a boy has a wet dream, they are no
longer called children. Those under the age of seven are called children and
minors are those who are under 16 years of age and unmarried. If a minor
is prosecuted for an act committed when he or she was under 16, the judge
may order that the guilt be returned to his or her parents, guardian or
custodian, without punishment; or order that the guilt be surrendered
to the Government, without punishment, if the act is part of a crime or
one of the offenses described in the articles. According to WHO, a child is

18 Paul N. Goldwater, ,latrogenic Blood-Borne Viral Infections in Refugee
Children from War and Transition Zones” Emerging Infectious Diseases, 6 (2013):
892-898. https://doi.org/10.3201/eid1906.120806.

19 Sanaa Mohamed Aly, Ahmed Omran, Jean-Michel Gaulier, Delphine Allorge,
,Substance Abuse among Children” Archives de Pédiatrie, 8 (2022): 480-484

20 R.I. Kemensesneg, ,Undang - Undang Nomor 35 Tahun 2014 Tentang Peru-
bahan Atas Undang - Undang Nomor 23 Tahun 2002 Tentang Perlindungan Anak”
UU Perlindungan Anak, 48 (2014) https://peraturan.bpk.go.id/Home/Details/38723/
uu-no-35-tahun-2014.
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counted from the time a person is in the womb until the age of 19. This is
based on the 1989 United Nations Convention on the Rights of the Child.

According to the United Nations Convention on the Rights of the
Child adopted on November 20th, 1989 to which Indonesia is a party,
Article 1 states, ,,For use in the current Convention, a child means any
human being under eighteen years old, unless, under applicable law for
children, maturity has been reached sooner”""., Thus, in Law No. 23 of 2002,
there are atleast six things in which children must obtain protection. One
of them is the prohibition of exploitation, both economic and sexual®?!.

2.3. Doen Pleger - Medeplichtige

There are four criteria for people who commit acts related to criminal acts

which are commonly referred to as ,participation in criminal offense”,

which refers to criminal acts that are intended to be both activities and

violations in KUHP. In this case, there are 4 (four) criteria for people who

commit crimes. The four criteria are as follows**:

a. People who do (pleger). This person is a person who does all the
elements or elements of a criminal event alone. For example, in
a criminal event that is committed ,,in the office”, this person must
also fulfill the element of ,status as a public official”.

b. The person who ordered to do (doen pleger). There are at least two
persons, the one who ordered and the one who received the order.
Soitis not the person himself who commits the crime, but the person
who orders other people. Despite this, he is still seen and punished
as a man who did it himself.

c. People who participate in doing (medepleger). ,,To do” in the sense of
doing together. In this context, there are at least two people, namely
people who do (pleger) and people who participate in doing (medeple-
ger). These people together realize the elements of the crime, not

21 R, Subekti, Kitab Undang-Undang Hukum Perdata (Jakarta: Pradnya Paramita,
1984), LN. 31-54.

22 Ejthne Downs, ,,Children Born of Sexual and Gender-Based Violence in
Conflict: The International Criminal Court, Ecological Environments and Human
Development” Children& Society, No. 3 (2019): 226-238.

23 A K.Ahmad, N. Fadhilah, Penelitian Kualitatif Filosofi dan Praksis (Yogyakarta,
2021).
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including people who only help or do preparatory actions. Helpers
are not included as medepleger. However, they are punished as aiding
and abetting (medeplichtig), as regulated in Article 56 of the Criminal
Code. However, this article is not possible for children, because the
offense referred to in this article only relates to the amtenar delicten.

A person who, by giving, misusing power, using force, etc., deliberately
induces others to do that act (uitlokker). The person must deliberately per-
suade others, and the persuasion must be by giving, misusing power, etc.
It is not allowed to use any other way than the intended way.

3

Juvenile justice system according
to the Criminal Code

The person who does an act that cannot be accounted for because he is
imperfect in his brain (sick) should not be punished. Imperfection in this
case is the form of the power of the mind, the power of thinking, and the
intelligence of the mind. In Dutch, it is called verstandelijke vermogens, or
geest vermogens which means the power of the soul. It is also when pain
changes someone’s mind (Ziekelijke storng der verstandelijke vermogens) such
as madness and others™*, People who are drunk from drinking alcohol are
notincluded here. Nevertheless, the investigators must still examine them
by making a verbal process, and later the judge’s decision will determine
what the decision will be.

If a minor is prosecuted for an act committed when he was under sixteen
years of age, the judge may order that the guilty party be returned to his
parents or guardian without being subject to any punishment, or order that
the guilty party be handed over to the Government without being subject
to any punishment, i.e. if the act is part of a crime or one of the described
offenses and the act was committed before two years after the previous
decision establishing the error or punishing the guilty child*!.

24 Kamri Ahmad, Pengatar Hukum Indonesia, (Makassar: Umithoha Press, 2019).
25 Kamri Ahmad, Hambali Thalib, Mursyid Muchtra, , The State’s Economic
Protection by the Criminal Justice System Corruption: A Case Study” UNIMMA
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Based on the previous explanation, children who commit crimes or vio-
lations can be punished. However, it depends on the legal considerations
of the judge who conducts the trial. There are two criteria for punishment.
First, they must be immature at the time of committing the act. Second,
the prosecution of a criminal case is for a person who committed the crime
but is under the age of 16. The question then arises, what is the difference
between the understanding of a minor and that of a person under the age
of 16? Problems like this should be reviewed after there is direct data to
follow. The Criminal Code relates to tempus delictie. If both conditions are
met, the judge will decide on one of the following three options

a. The child is returned to their parents without being subject to any
punishment.

b. The child is made a child of the state, meaning that he is not sen-
tenced, but is handed over to the Rumah Pendidikan Anak Nakal to be
educated by the state until he/she reaches the age of 18.

c. Thechildissentenced as usual, if the threat of punishment is reduced
by one-third of the primary penalty.

4

In his book The Political Criminal: The Problem of Morality and Crime, Stephen
Schafer states: ,Despite alegion of theories about the crime problem, crime
is increasing with us. In analyzing laws that are criminally violated, most
theories contrast crime with justice, many of them contrast with morality,
but very few seek to explore the relationships between justice and moral-
ity in crime”. In the analysis of criminally violated laws, most theories
contradict crime and justice, and many of them contradict morality, but
very few explain the relationship between justice and morality in crime.
For the sake of the survival of school-age children, the drug crimes
(including abuse and illegal trafficking) that occurred in the Rappang
District between 2018 and 2021 were very concerning. What Stephen
Schafer described as a crime that transpired is getting worse along with
us. Drug-related crime is all around us (read: illicit traffic of narcotics).

Discussion

Journal, 1 (2020): 59-69.
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If there is circulation of illicit goods, it means there is alocal dealer, as well
as narcotics abuse. Especially in the four sub-districts mentioned by the
Sidrap Chief of Staff, the sub-districts in question are Baranti, Panca Rijang,
Maritengngae, and Duapitue/Tanru Tedong District. This is proven by the
number of narcotics cases handled by the Sidrap District Court reaching
453 cases until 2021. Such a phenomenon is very dangerous for all levels of
society, especially children of school age considering that many children
are involved or involved in acts of exploitation in the form of doen pleger.

Children are exploited by inviting them to sell, delivering them to people
they do not know, or ordering them to take or buy the illicit goods at a cer-
tain place that has been indicated by the exploiter with a certain code that
the children do not understand. The exploiter’s invitation is first given or
determined to be rewarded to the children in an amount of money sufficient
for them. However, it appears that there is already a waiting liaison (legal
apparatus) when the youngster has delivered the intended things to the
specified location. When they arrived at their destination, the watchman
was ready to wait for none other than the law enforcement officers, so that
the child will be caught red-handed. In the next process, they will also be
the negotiators for the child’s parents. The goal is for the child’s parents to
be informed whether the case has been resolved or if there is some other
type of agreement, such as a promise to reduce the threat of punishment
with a note that certain agreements must be met, after learning that their
child has been prosecuted for being arrested for carrying drugs. As a result,
awareness and obedience to the law are buried by themselves.

When a child is taken into custody, it is time to contact the parents to
find out what to do next. Negotiation then takes place, whether in the form
of ,article buyer”, as the name has come to be known among those who
have gone through it, or ,closed case”, which is a phrase consistently used
by the community. If only the buyer of the product (the provisions of the
article will be imposed on the child), the negotiator will only guarantee
a reduction of the penalty when the case is heard in court by the judge.
However, if a ,closed case” is chosen - even if it is only a promise - the case
will not go to the next stage of the judicial system. This is determined by
the negotiator as part of the agreement.

As a result, two different avenues of child exploitation work together
in the illegal distribution of drugs. First, although they are among the
main traffickers of children, they are in contact through cell phones, even
though they are strangers. They are then exploited as couriers. Second, the
method of treatment resembles planned blackmail because it is repeated
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by some schoolchildren. It is estimated that those who are 19 years old or
younger and already experienced will, in time, have the courage to import
drugs on a large scale and engage in trafficking of drugs weighing up to
hundreds of kilograms, like the two young men from Baranti who were
arrested during the month of Ramadhan (between April and May) in 2021
and then shot in the district of Bone. One died and it was not known where
the other was taken. Some claim that they were transported to Jakarta, but
this is currently unknown.

According to a formal legal perspective on the issue of illegal trafficking
and drug abuse in the Sidrap region, there are several legal institutions
and regulations (including legislation) related to the life of children. For
example, Law No. 12 of 1948 states that the government prohibits chil-
dren from working under any circumstances. Although criminal penalties
have strengthened the rule, it is still impossible to adequately enforce the
restriction. At the normative level, the ineffectiveness is partly caused by
the ambivalent attitude or indifference of the government itself**), What
we refer to as a disregard for and non-compliance with local laws. In the
element of a crime, it is called mens rea.

Sudaryono’s statement seemed to justify what happened in Sidrap
Regency regarding the illicit trafficking of Narcotics. It seems that the
state and government are not present, even though the situation is quite
worrying for the survival of school-age children. Let’s compare Sudaryono’s
statement with someone who gets lost in the forest or someone who drowns
in ariver or at sea.

Viewed from the point of view of crime and sentence, Brian Hogan and
J.C. Smith in Criminal Law (6 edition, 1988), stated that, , The traditional
attitude of the common lawyers is that a crime is essentially a moral wrong”.
The doctrine of mens rea is based on the assumption that blameworthy
intention is required™”. Other laws and regulations that regulate the life
of children, namely Law No. 23 of 2002 Jo. Law No. 35 of 2014 on Child
Protection, Convention on the Rights of the Child, Law No. 10 of 2012 on
Ratification of the Optional Protocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitution and Child Pornography.
Alsoincluded here is Law Number: 11 of 2012 concerning the Juvenile Justice

26 Hak Asasi Manusia, Hakikat, Konsep dan Implikasinya Dalam Perspektif Hukum
dan Masyarakat (Bandung: Aditama, 2007), 203.

27 B. Hogan, J.C. Smith, Criminal Law (sixth edition) (Chatham: Mackayes of
Chatham PLC, 1988), 4.
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System. Law Number: 02 of 2002 concerning the Indonesian National
Police, Law Number: 8 of 2010 concerning Money Laundering Jo. Law No. 3
of 2011 concerning the transfer of funds. All the above mentioned laws
are directly or indirectly related to the crime of narcotics and children.

From the empirical side, Rahardjo describes very accurately, that ,law
enforcement always involves humans in it and involves human behavior”.
The law cannot be enforced by itself, which means that the law is not capa-
ble of realizing the promises and wills contained in the law. The promise
and will, for example, to give rights to someone, to impose a penalty on
someone who meets certain requirements. In this context, the law is not
autonomous, but must be carried out by people as representatives of the
state or as part of the state itself. This is in line with Raharjo’s view that
the method commonly referred to as normative-dogmatic departs from
the requirements stated in legal regulations and accepts them as reality.
Thus, the human order is ignored in his speech™. The author does not see
that the requirements of the normative-dogmatic method are consistent
from this point on. We can consider, for example, the term ,article buyer”
or closed case”. Here, Sidrap Regency has been included in the category of
,black market for narcotics” as stated by the Minister of Law and Human
Rights, Yasonna Laolly. His statement on one of the private TV stations
mentioned ,if a place has a dealer, a dealer and there are drug users, it is
called a black market”.

What is described by Rahardjo and Parsons (1951) calls it a relational
scheme or the structure of the system of actions. Durkheim calls it
reciprocations. The structure of the action system according to Parsons
as described by Rahardjo, consists of (1) the perpetrator of the act itself,
(2) his interaction with other people, and (3) cultural patterns. The quali-
tative social theories of Parson and Rahardjo are similar and congruent
with the narcotics illicit trafficking incident in Sidrap which involved
children as doen plegers. According to Parsons, something is still miss-
ing from the theoretical relational scheme or the structure of the action
system, namely ,the community’s attitude towards the content of the
applicable legal rules according to the normative-dogmatic method, which
has a significant effect”, i.e. attitudes towards awareness and obedience

28 Amy L. Wilson, Cathy Nguyen, Svetlana Bogomolova, Byron Sharp, Timothy
Olds, ,,Analysing How Physical Activity Competes: A Cross-Disciplinary Appli-
cation of the Duplication of Behaviour Law” International Journal of Behavioral
Nutrition and Physical Activity, Vol. XVI (2019): 1-13.
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to the law of society. Since this is where the dogmatic imperatives can be
recognized, the Parsonian theory of the structure of the system of action
must also include , people’s attitudes toward the substance of the rule of
law”. Regardless of the size of the village community or the number of law
enforcement personnel, this is one of the conclusions of the study. This
happens when individualistic profit interests override collectivism as the
primary objective of the rule of law in society.

It turns out that qualitative empirical studies can provide strengthening
justification for normative studies that are more quantitative in nature. To
make the author’s intent clear, children are exploited in the form of doen
pleger, which indicates that not all groups, including parents, the com-
munity, and law enforcement officials, particularly those who exploit the
child, are aware of the lost child’s rights. Almost everywhere, people evade
their responsibilities and children’s rights.

Regarding the amendments to the Law No. 23 of 2002 on Child Protection,
it is explicitly stated that , The State, Government, Regional Government,
Community, Family, and Parents or Guardians are obliged and respon-
sible for the implementation of Child protection”. Likewise, ,, The State,
Government, and Regional Government are obliged and responsible for
respecting the fulfillment of children’s rights without distinguishing eth-
nicity, religion, race, class, gender, ethnicity, culture and language, legal
status, birth order, and physical, and/or mental condition”.

Conclusion

5

The above explanation leads to the conclusion that children involved in
the illegal drug trade in Sidrap district are not aware that they are being
exploited. The school-age children are content to be exploited (doen ple-
ger), even if they were initially unaware of the risks associated with their

actions. This is because, despite the sacrifices they make, such as missing
school, they only seek financial rewards. The children engaged in the illicit
trafficking of narcotics did not recognize the alleged traffickers, who have

been working together since the beginning, as those who were taking

advantage of them.

Similarly, the parents of these children were unaware that their children
were being used as media in the illegal drug trade, endangering the future
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of their social lives. They typically believed that the impact on exploited
children’s daily lives was neither harmful to them nor to other people. They
were happy because they received money, which was considered quite valu-
able according to their view, but they loathed conflict and actively avoided
it. The idea is then made that it is crucial to conduct outreach in schools that
involve parents and kids. This counseling is important to provide them with
an understanding of drug abuse, both from a legal perspective and from
aphysical and mental health perspective. In addition, Law No. 35/2009 on
Narcotics needs to be reviewed with regard to the rehabilitation of users,
as it not only represents a great economic burden for the state, but also
tends to be misinterpreted in the policy of implementing the law.
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1 Introduction

Due to the full-scale aggression of the Russian Federation against Ukraine,
the world is faced with many challenges. One of them is how to organize

the future post-war parliamentary and presidential elections in Ukraine

in such a way as to ensure active voting rights of Ukrainian citizens liv-
ing abroad. Most of the countries of the world, including Ukraine, Poland,
allow their citizens to vote outside the borders of the state (so-called ,exter-
nal voting”), the number of such countries has greatly increased in recent
decades. If Ukrainian elections abroad are held, as usual, in the premises

of diplomatic missions and consular institutions of Ukraine, less than 1%

of Ukrainians will be able to vote.

Therefore, today Ukraine needs to work out the mechanisms of the
best possible organization of elections in the foreign constituency, taking
into account that about 20% of Ukrainian citizens are abroad (including
refugees and those who lived abroad until February 24, 2023).

There are different estimates of the scale of migration caused by the
Russian aggression against Ukraine. We will use data from the Office of
the United Nations High Commissioner for Refugees (UNHCR), with the
caveat that the actual numbers may be higher, since not all migrants from
Ukraine were able to register as refugees. Thus, as of October 29, 2023, more
than 6.2 million Ukrainians have gone abroad since the beginning of the
war. About 5.8 million are in Europe'.

The most significant number of Ukrainian refugees with the status of
temporary protection (as of January-February 2023) are in Poland - 1 mil-
lion 563.39 thousand, in Germany - up to 881.4 thousand, in the Czech
Republic - 485.1 thousand, in Italy - 169.31 thousand, Spain - 161.01 thousand,
Great Britain - 158.8 thousand, Bulgaria - 151.71 thousand'?!.

Even if the next regular elections will be held after the end of the war, the
calculation of Ukrainian voters abroad should be based on at least 60-70%

1 Ukraine Refugee Situation. Operational Data Portal, September 26, 2023.
https://data.unhcr.org/en/situations/ukraine/ [accessed: 27.09.2023].

2 “Y €Bpomi 3apeecTpyBany BxKe MarbKe II'ITh MinbiioHiB 6ixeH1iB 3 Vipa-
ium”, 4 mr0TOTO, 2023. https://www.ukrinform.ua/rubric-society/3665195-u-evro-
pi-zareestruvali-vze-majze-pat-miljoniv-bizenciv-z-ukraini-oon.html [accessed:
27.09.2023] (,Almost five million refugees from Ukraine have already been regi-
stered in Europe”, February 4, 2023. https://www.ukrinform.ua/rubric-society/
3665195-u-evropi-zareestruvali-vze-majze-pat-miljoniv-bizenciv-z-ukraini-oon.
html [accessed: 27.09.2023]).
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of those who are currently abroad. At the same time, Ukraine has now
permanently established 102 polling stations abroad (100 - in Ukrainian
diplomatic institutions, 2 - in military units (formations) deployed outside
Ukraine)™!.

For comparison, on the day of the election (presidential in 2019, in the
first round - clarification by our - L.P., 0.K.), 101 polling stations were in
operation: 47 large (more than 1,500 voters), 15 medium (500-1,500 voters)
and 39 small (up to 500 voters)!.. Arithmetic calculations show that the
maximum number of voters was about 250,000.

The problem of the ,capacity” of foreign precinct election commissions
within diplomatic institutions was very urgent even during the previous
elections of 2019: huge queues, the impossibility of voting were noted by
voters, journalists, international observers, as well as public organizations.
Immediately after the 2019 elections, the need to significantly increase
the number of election precincts by amending the relevant provisions of
Ukrainian legislation was widely discussed.

The situation is predicted to worsen at the next Ukrainian elections
in the foreign constituency. Therefore, the Central Election Commission
of Ukraine, in Resolution Ne 102 of September 27, 2022 ,0n proposals for
improving the legislation of Ukraine, aimed at ensuring the preparation
and holding of elections after the termination or cancellation of martial
law in Ukraine”, proposes to introduce the possibility of voting abroad
outside the diplomatic institutions in future elections.

The creation of additional premises or places for voting outside the
diplomatic institutions of Ukraine is one of the obvious ways to ensure
the realization of the will of a significantly larger (compared to previous
elections) number of voters abroad.

In the case of real implementation of such a possibility, it would be
a significant innovation and laborious achievement of Ukraine’s bilateral

3 About the Establishing of Foreign Election Precincts on a Permanent Basis: Reso-
lution of the Central Election Commission of Ukraine, June 25, 2020, Ne118. https://
zakon.rada.gov.ua/laws/show/vo118359-20#Text/ [accessed: 27.09.2023].

4 Irop Pemernsk, ,Hemorpibui rosocu: womy He romocysany 99% Bubop-
11iB 3aKOPJOHHOTO OKpPyry E€BpOIeiichKa IpaBAa, 3 KBiTHA 2019. https://www.
eurointegration.com.ua/experts/2019/04/3/7094702/ [accessed: 23.09.2023] (Thor
Reshetnyak, “Unnecessary votes: why 99% of the voters of the overseas district
did not vote”, Yevropeiska pravda, April 4, 2019. https://www.eurointegration.com.
ua/experts/2019/04/3/7094702/ [accessed: 23.09.2023]).
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agreements with almost all European states where there is a large number
of Ukrainian citizens.

In the case of holding elections to the state authorities of Ukraine, it is
predicted that some problems will arise in the foreign constituency in the
event of election criminal offenses'™ and prosecution of guilty persons.
These problems will be caused by gaps in legal regulation in national leg-
islation as well as international legal acts.

Firstly, it should be noted that the procedure for criminal proceedings
regarding election offenses will differ significantly depending on the
place of their committing: 1) on the territory of diplomatic institutions of
Ukraine abroad, 2) outside the diplomatic institutions of Ukraine abroad.

In the first case, diplomatic missions and consular posts are subject
to the criminal jurisdiction of Ukraine (the application of criminal and
criminal procedural legislation). The procedure for carrying out criminal
proceedings on the territory of diplomatic institutions of Ukraine abroad
is defined in Chapter 41 of the Criminal Procedure Code of Ukraine (here-
inafter - CPC of Ukraine)'®. In accordance with Part 1 of Art. 520 of the
CPC of Ukraine, the head of a diplomatic mission or consular institution of
Ukraine or an official designated by him is obliged to immediately carry out
the necessary procedural actions after they become aware of circumstances
that may indicate the commission of a criminal offense from a statement,
notification, self-discovery or from another source offenses on the ter-
ritory of a diplomatic mission, consular institution of Ukraine. Further,
the collected materials are transferred through the Ministry of Foreign
Affairs of Ukraine to the National Police of Ukraine (hereinafter - the NP of
Ukraine). The investigator of the NP of Ukraine enters information about
an electoral criminal offense into the Unified register of pre-trial inves-
tigations and starts a pre-trial investigation. If it is necessary to perform
any procedural actions provided for by the CPC of Ukraine and the Code
of Criminal Procedure of Poland, on the territory of Poland, the investiga-
tor, in agreement with the prosecutor, prepares a request, the form and

5 Regarding the meaning of the notion ,election offenses”, we join the position
of understanding it as a separate group of criminal offenses defined in the Chap-
ter V of the Criminal Code of Ukraine (Tetiana P. Matiushkova, ,Crimes against the
electoral rights of citizens in Ukraine: the peculiarities of their committing and
investigation” Law and Safety, No.1 (2019): 14. doi: 10.32631/ pb.2019.1.01. of crimes
defined by chapter V of the Special Part of the Criminal Code of Ukraine.

6 Criminal Procedural Code of Ukraine. The Official Bulletin of the Verkhovna
Rada of Ukraine, 2013, No 9-10, 11-12, 13, art. 88.
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content of which are determined by Art. 552 of the CPC of Ukraine. The
request is submitted to the Polish police through the regional prosecutor’s
offices of Ukraine and the Voivodeship Prosecutor’s Offices of the Republic
of Poland". The police of Poland fulfills the request of the Prosecutor’s
Office of Ukraine within the limits of the requirements for procedural
actions formulated therein and does not have the authority to carry out
any procedural actions on its own initiative. Since during the Ukrainian
elections of 2019 there were no criminal proceedings regarding criminal
election offenses committed in Poland, there are grounds to assert that the
joint activity of the Ukrainian and Polish police in this area has not been
tested or practiced.

This procedure is clear and relatively simple (as simple as procedures in
the form of international legal assistance can be called), so we will leave it
aside from the focus of attention of this research.

On the other hand, the second order of proceedings regarding crimi-
nal election offenses committed outside the diplomatic institutions of
Ukraine has a red degree of difficulty. The territorial principle of validity
of the criminal law of Ukraine does not apply to these offenses, nor can the
national legislation of the Republic of Poland be applied. Hypothetically,
in some cases, the Criminal Code of Ukraine may be applicable to these
offenses based on the principle of citizenship or the real principle of crimi-
nal law in space, but it is impossible to extradite to Ukraine persons who
have committed such offenses.

Thus, the immediate goal of the article is to analyze the state of legal
regulation of cooperation between law enforcement agencies of Ukraine
and the Republic of Poland in the investigation of criminal election offenses
committed outside the diplomatic institutions of Ukraine on the territory
of the Republic of Poland, to identify problems, gaps in legal regulation
and propose their possible solution.

The research methodology includes logical, comparative-legal, dogmatic,
systemic-structural and modeling methods.

7 Agreement between the General Prosecutor’s Office of Ukraine and the
Ministry of Justice of the Republic of Poland on the Implementation of Article 3
of the Agreement between the Republic of Poland and Ukraine on Legal assistance
and legal relations in civil and criminal matters, dated May 24, 1993, signed on
November 10,1998. https://zakon.rada.gov.ua/laws/show/616_o13#Text / [accessed:
11.07.2023].
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2 Legal regulation of cooperation between law
enforcement agencies of Ukraine and the
Republic of Poland in the investigation of criminal
offenses committed during elections on the
territory of the Republic of Poland outside
the territory of diplomatic institutions of Ukraine

2.1. Legal grounds for the cooperation between law enforcement
agencies of Ukraine and Poland regarding countering criminal
election offenses, maintaining public order during elections

In the case of committing a criminal election offense during Ukrainian
external voting on the territory of the Republic of Poland outside the
premises of diplomatic missions, consular institutions (that is, outside
the premises of election precincts of a foreign constituency) of Ukraine,
criminal liability is possible based on the principle of citizenship, in some
cases - real principles of criminal law in space and will be carried out under
Chapter IX of the CPC of Ukraine , International Co-operation in Criminal
Proceedings”, as well as based on international agreements.

According to Art. 54 of the Agreement between the Republic of Poland
and Ukraine on legal assistance and legal relations in civil and crimi-
nal matters of May 24, 1993 (hereinafter - the Agreement) each of the
Contracting Parties shall undertakes, at the request of the other Party,
to prosecute its citizens, as well as foreigners who have their permanent
residence in its territory, suspected of committing a crime in the territory
of the requesting Contracting Party. The Contracting Parties may also apply
for the adoption of criminal proceedings in respect of such infringements
of law as, under the law of the requesting Contracting Party, constitute
acrime and, under the law of the requested Contracting Party, a mere mis-
demeanor. n such cases (p. 1, 2 of Art. 54 of this Convention), the competent
judicial authorities of the requested Party shall apply the law of their state.
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2.2. Is the penal code of the republic of Poland applicable
to election offenses in the Ukrainian elections?

In the current Penal Code of the Republic of Poland of 1997, in the special
part, there is a separate chapter XXXI entitled ,Offenses against elections
and referenda”.

At the same time, ,the Penal Code of the Republic of Poland cannot
be applied to criminal offenses against the electoral rights of citizens
of Ukraine, since the criminal offenses provided for in Chapter XXXI of
the Polish Penal Code have a different object under the legislation of the
Republic of Poland - the public relations regarding the holding of elections
to state bodies and local self-government bodies of the Republic of Poland,
referenda in this state”. Hence, there is a problematic question about the
validity of the legislation of Ukraine to the accountability for violations of
electoral rights of citizens of Ukraine in Poland. It was noted above that
in some cases the Criminal Code of Ukraine does not apply to criminal
offenses against the electoral rights of citizens of Ukraine.

In some cases, the Criminal Code of Ukraine extends its application to
criminal offenses against the electoral rights of Ukrainian citizens commit-
ted abroad outside the territory of the diplomatic institutions of Ukraine.
This follows from the principles of the operation of the criminal law in
the space - citizenship, real - provided in the Criminal Code of Ukraine.
However, it does not cover all possible cases of committing criminal election
offenses outside the diplomatic institutions of Ukraine abroad. Therefore,
in this regard, there is a gap. At the same time, in those cases when the
Criminal Code of Ukraine extends its action to these offenses committed
outside the diplomatic institutions of Ukraine abroad (in the case under
consideration - in the Republic of Poland), another question arises:

2.3. Is it possible to take over the criminal prosecution of criminal
election offenses committed on the territory of the Republic
of Poland

The answer to this question can be given unequivocally on the basis of the
current legal regulation: today it is impossible.
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Article 54 of the Agreement between the Republic of Poland and Ukraine
on legal assistance and legal relations in civil and criminal matters refers
only to the obligation to take over the criminal prosecution of criminal
offenses committed on the territory of the requesting party (Ukraine).
Therefore, this article does not apply to criminal offenses against the elec-
tion rights of citizens of Ukraine in the territory of the Republic of Poland.
This article applies to cases when a citizen of the Republic of Poland or
aforeigner permanently residing in the territory of the Republic of Poland
has committed a criminal offense on the territory of Ukraine. The exception
to this rule applies only to war crimes and crimes against humanity — in
cases of these crimes, the acceptance of criminal prosecution applies even
if they were committed outside the requesting Contracting Party.

2.4. Are the pre-trial investigation bodies of the republic

of Poland authorized to initiate criminal prosecution of persons
who committed criminal election offenses during the Ukrainian
elections in Poland outside the diplomatic institutions of Ukraine
(including cases if additional premises or places for voting will
be created outside the diplomatic institutions)?

On the basis of the current legal regulation, the pre-trial investigation
bodies of the Republic of Poland are not authorized to initiate criminal
proceedings against persons who committed criminal electoral offenses
during the elections to the state authorities of Ukraine on the territory
of Poland outside the diplomatic institutions of Ukraine (including the
polling stations outside the diplomatic institutions, if they are established
and do not have the status of the premises of the diplomatic institutions
of Ukraine). The criminal legislation of the Republic of Poland does not
provide for liability for criminal offenses against the electoral rights of
citizens of Ukraine. That is why in case of holding elections to state author-
ities outside the territory of diplomatic institutions of Ukraine in the
Republic of Poland, there will be a noticeable gap inlegal regulation. Then
there will be a need to conclude an additional agreement between Ukraine
and the Republic of Poland to resolve these issues. Also, a possible future
agreement between Ukraine and the Republic of Poland, should take into
account that the vast majority of Ukrainian citizens currently staying in
Poland, in accordance with the Law ,On Assistance to Citizens of Ukraine
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in connection with the Armed Conflict in the Territory of this State”, fall
under the status of foreigners who do not permanently reside in Poland.
In particular, all citizens of Ukraine who arrived in Poland after February
24, 2022, are entitled to temporary protection, which gives them the right
to reside in the country for a period of up to 18 months (from February 24,
2022, not from the date of entry).

According to Art. 19 of the Agreement between the Republic of Poland
and Ukraine on legal assistance and legal relations in civil and criminal
matters of 24 May 1993, legal assistance shall not be granted if its granting
may cause damage to sovereignty or security or is contrary to the basic
principles of the legislation of the requested Contracting Party. Due to the
above problems with the application and extension of the criminal law
of Ukraine, the question arises whether the application of the Ukrainian
criminal law in Poland and the prosecution of persons for the offenses
provided for by it, which are not recognized as such under the criminal law
of the Republic of Poland, will not be considered as a violation of the sover-
eignty? In our opinion, this issue could be resolved only under the condition
of the sovereign consent of the Republic of Poland, and in the case of such
consent - noted in a possible additional agreement.

2.5. Are there other international legal acts based on which

it is possible to provide international legal assistance in the
prosecution of criminal offenses that fall under the jurisdiction
of the authorities of Ukraine?

The provision of international legal assistance in the prosecution of crimi-
nal offenses falling within the jurisdiction of the authorities of Ukraine
is also possible on the basis of the European Convention on Mutual
Assistance in Criminal Matters of April 20, 1959 (hereinafter referred
to as the Convention)'™, which Ukraine ratified by Law Ne 44/98-BP of
January 16, 1998.

According to Part 1 of Art. 1 of the Convention, the Contracting Parties
undertake to afford each other the widest measure of mutual assistance
in proceedings in respect of offenses the punishment of which, at the time

8 European Convention on Mutual Assistance in Criminal Matters, April 20, 1959.
https://rm.coe.int/16800656ce / [accessed: 11.09.2023].
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of the request for assistance, falls within the jurisdiction of the judicial
authorities of the requesting Party.

However, in accordance with paragraph a) of Art. 2 of the Convention,
assistance may be refused if the request concerns an offense which the
requested Party considers a political offense, an offense connected with
apolitical offense, or a fiscal offense. At the same time, the question of the
precise definition of a ,political offense” or ,an offence connected with
a political offence” is referred to the requested party. Similarly, accord-
ing to paragraph 6, Part 1, Art. 61 of the Agreement between the Republic
of Poland and Ukraine on legal assistance and legal relations in civil and
criminal matters extradition does not take place if the crime is political.
Besides, there is no definition of terms in this Agreement, unlike, for
example, in Art. 5 of the Agreement between Ukraine and the Republic
of Panama on the extradition of offenders (ratified by Law No. 1716-1V of
May 12, 2004), which clearly defines which crimes for this Agreement will
not be considered political crimes related to a political crime or crimes for
political reasons.

2.6. Is the concept of ,,criminal election offense” covered by
the concept of ,,political offense” or ,,offence connected with
a political offence’?

Since criminal election offenses belong to the sphere of formation of state
authorities, it should be understood to what extent they fall under the signs
of political offenses. In general, the concept of a political criminal offense
and an offense connected with a political offense is not established either
in the academic literature™ or in the international practice of applying the
Convention and treaties on legal assistance in criminal matters.

Since most extradition agreements do not define a ,,political crime”
(»political offence”), in the law enforcement practice of foreign this task is
entrusted primarily to the courts. The courts have developed two categories:

»pure political offences” and ,relative political offences” (or purely and rela-
tively political crimes). Pure political offenses are generally directed against
a state’s political organization or government, containing no element of

9 Jeffrey 1. Ross, The Dynamics of Political Crime (London-New Delhi: Sage
Publications, 2003), 2
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acommon crime®., They are also defined as offenses in which the conduct
of the subject demonstrates the exercise of freedom of thought, expres-
sion of opinions and beliefs (in words, symbolic actions, or writings that
do not incite violence), freedom of association, and religious practice in
violation of a law designed to prohibit such conduct™. Purely political
crimes include, but are not limited to, treason, espionage, and sedition.

The definition of ,relative political criminal offenses” is more prob-
lematic, since it covers both political and criminal elements, when the
offender commits an ordinary criminal offense for ideological reasons.
The parameters of this offense are difficult to formulate because the clas-
sification mixes political and criminal elements"?..

The following criteria (tests) are used in the judicial practice of differ-
ent states:

= the so-called ,objective criterion”, according to which the political
motives behind the offense do not make it a political crime®; this
test considers as relatively political only an offense that is directly
related to the rights of the State and the motives of the accused had
been considered irrelevant*;

« the ,incidence” test (used in the Anglo-American system), which
requires the act to be incidental and form a part of political distur-
bances. There must be preliminary evidence that there had been
political disturbances in the requesting State. Depending on the

10 Vincent. DeFabo, ,Terrorist or Revolutionary: The Development of the Politi-
cal Offender Exception and Its Effects on Defining Terrorism in International Law”
American University National Security Law Brief, No. 2 (2012): 75. https://digital-
commons.wcl.american.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&artic-
le=1037&context=nslb.

11 Ana Muniesa, The Political Offense Exception to Extradition, 31 March 2018.
https://www.linkedin.com/pulse/ political-offense-exception-extradition-ana-

-muniesa / [accessed: 11.06.2023]

12 Tbidem.

13 DeFabo, ,Terrorist or Revolutionary”, 79; Mark D. Kielsgard, The Political
Offense Exception: Punishing Whistleblowers Abroad, 14 November 2013. https://www.
ejiltalk.org/the-political-offense-exception-punishing-whistleblowers-abroad/
[accessed: 11.07.2023].

14 Kielsgard, The Political Offense Exception: Punishing Whistleblowers Abroad.
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jurisdiction, the latter can range from mere fractious dissent to
shooting wars™"*;

= a,proportionality” test that weighs ,elements of a general criminal
offense” against ,the political motives or purpose of the offender”,
allowing exceptions for a political criminal offense only in cases
where the latter prevails over the former. This test examines the
political motivation of the person who committed the offense and
the circumstances of the offense, and applies one of two standards:
proportionality between means and political ends, or the superiority
of the political elements over the general elements of the offense®!.

J.I. Ross divides political crimes into two types according to their targets:
oppositional (or anti-systemic) and state (or pro-systemic)"”. Similarly,
K.D. Tunnell defines political crime as an illegal offense against the state
with the intention of affecting its political or economic policies, or an illegal
domestic or international offense by the state and its agents!®l.

In order to avoid possible misunderstandings with the reference by the
courts of the Republic of Poland of criminal election offenses to political
criminal offenses (criminal offenses of a political nature), criminal offenses
connected with a political offense, or criminal offenses for political rea-
sons, the remark that criminal election offenses are not regarded by the
Contracting States as political, in our opinion, needs to be clearly defined
in a possible future agreement between Ukraine and the Republic of Poland.

15 Tbidem; DeFabo, ,Terrorist or Revolutionary: The Development of the Political
Offender Exception and Its Effects on Defining Terrorism in International Law”,
80-82.

16 Kielsgard, The Political Offense Exception: Punishing Whistleblowers Abroad.

17 Jeffrey L. Ross, An Introduction to Political Crime (Bristol: Policy Press, 2012), 9.

18 Kenneth D. Tunnell, Crime, Political. https://doi.org/10.1002/9781405165518.
wbeoscis2. https://onlinelibrarywiley.com/doi/epdf/10.1002/9781405165518 whe-
0SC152.
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2.7. What actions can the polish police take on their own initiative
to secure order and prevent offenses during elections for public
authorities of Ukraine on the territory of the republic of Poland?

The Polish police maintains law and order on the territory of the country.
However, the immunity of the diplomatic institutions of Ukraine in the

Republic of Poland does not allow them to perform actions within their

boundaries at their own discretion. At the same time, the Polish police can

respond to offenses related to elections to the state authorities of Ukraine

on the territory of Poland and committed outside the diplomatic institu-
tions of Ukraine in Poland. First of all, it goes about the “obvious” general

(not election) offenses (against life and health, against public order such as

inflicting bodily harm on election participants, organizing fights, encroach-
ment on the life of an observer, terrorism, arson, theft of documents, etc.).
Such actions will be the subject of the response of the Polish police, both

on its own initiative and at the request of persons (including citizens of
Ukraine, or official observers).

3

Possibilities of improvement of cooperation
between law enforcement agencies of
Ukraine and Poland in countering electoral
criminal offenses during Ukrainian
external voting committed outside

the diplomatic institutions of Ukraine

The organization of additional election precincts (places) for voting in the
Foreign Constituency outside the diplomatic institutions of Ukraine is more
than just a managerial (technical) issue. This is primarily the issue of deter-
mining their temporary (during the voting) public legal status, because the
operation of criminal and criminal procedural legislation of Ukraine with
all the resulting jurisdictional problems depends on it. This issue should
be resolved taking into account the principles of state sovereignty and
non-interference in the internal affairs of the state (Article 7, Paragraph 2
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of the UN Charter), because Ukraine organizes elections abroad in the

person of authorized authorities (precinct election commissions), ensures

their honesty and objective result. That is, the state that conducts external

voting needs to ensure the jurisdiction of its legislation’s jurisdiction and

authority over the voting places. Otherwise, it will be impossible to bring
violators of the election process to criminal responsibility either under the

law of Ukraine or the law of the Republic of Poland. It would be rational

to equate additional voting places for the period of voting, preparation for

it and counting of votes by status to the territories of diplomatic institu-
tions of Ukraine. The resolution of this issue is possible only through the

agreement between the Republic of Poland and Ukraine. Such an additional

agreement may also regulate the procedure of renting additional precincts,
cooperation of Polish state authorities and local authorities with diplomatic

missions and consulates of Ukraine, etc.

Is it possible to conclude such an agreement, taking into account the
fact that it is important for the EU member states to distinguish between
national sovereignty and the law of the EU, since the member states have
transferred some of their sovereign powers to the EU institutions?

The basic principles of this distribution are laid down by the Treaty on
European Union (Maastricht Treaty)"*!. This led to a certain legal con-
flict during its ratification by certain states and resistance of national
constitutional courts (of France, Germany, and Spain) to the primacy of
European law.

The Treaty of Lisbon amending the Treaty on European Union and the
Treaty establishing the European Community (2007) delimited competen-
cies between the EU and its member states®®.. ccordingly, three types of
competences of the reformed European Union appeared: exclusive com-
petences of the European Union, shared competences and supporting
competences.

Based on the analysis of part1of Art. 2a, Part 2 of Art. 2a, part 2 of Art. 2b,
Chapter1of the Treaty of Lisbon, the following conclusions can be drawn:

19 Treaty on European Union (Maastricht Treaty), 7 February 1992. https://www.
europarl.europa.eu/about-parliament/en/in-the-past/the-parliament-and-the-
-treaties/maastricht-treaty / [accessed: 27.09.2023].

20 Treaty of Lisbon amending the Treaty on European Union and the Treaty esta-
blishing the European Community, 13 December 2007. https://eur-lex.europa.eu/eli/
treaty/lis/sign#die3924-1-1/ [accessed: 27.09.2023].
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a. theconclusion of international treaties is the exclusive competence
of the EU under certain conditions: when they are concluded on
behalf of the entire EU, when they affect the general rules of the EU
or change them (the agreement on cooperation between Ukraine and
the Republic of Poland in the conduct of elections to the authorities
of Ukraine does not fall under this criterion);

b. theagreementon cooperation between Ukraine and the Republic of
Poland on the conduct of elections to the authorities of Ukraine does
not fall under the general rules for the conclusion of mixed agree-
ments (in EU law, agreements are called mixed when the object of
the international agreement falls not only under the competence of
the EU, but also of its member states, such an international agree-
ment (with a third country) is signed by the EU together with the
member states. Mixed agreements may also be necessary when the
financial obligations under this agreement are their important ele-
ment, and the financial responsibility rests on the States Parties.
Such agreements help to prevent possible problems related to differ-
ent interpretations by the EU and the Member States concerning the
distribution of competence in relations with third countries since
the competence of the EU has a steady tendency to expand; third
countries often struggle to determine who specifically — the EU or
the Member States — has powers on a particular issue);

c. theareaof ,freedom, security and justice” belongs to the joint com-
petence of the EU and Poland, therefore, under certain conditions,
this area belongs to the sovereignty of the Republic of Poland as
a member state of the EU.

These conditions will be outlined below.

In the scope of ,,police cooperation” Art. 69F of the Chapter 5 of the
Title IT ,General Provisions” of the Treaty of Lisbon states: ,, The European
Parliament and the Council, acting under the ordinary legislative proce-
dure, may establish measures concerning:

a. thecollection, storage, processing, analysis and exchange of relevant
information;

b. support for the training of staff, and cooperation on the exchange of
staff, on equipment and on research into crime-detection;
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c. common investigative techniques in relation to the detection of
serious forms of organised crime”™"!.

Inthe area of ,judicial cooperation in criminal matters”, the provisions
of Art. 69a of Chapter 4 of Title 2 ,General Provisions”*?.

To the extent necessary to facilitate mutual recognition of judgments
and sentences and police and judicial cooperation in criminal matters with
a cross-border dimension, the European Parliament and the Council, acting
by means of directives in accordance with the ordinary legislative proce-
dure, may lay down minimum rules. Such rules should take account of the
differences between the traditions and legal systems of the Member States.

They relate to:

the mutual admissibility of evidence between Member States;

the rights of a person in criminal proceedings;

the rights of victims of crimes;

other features of criminal proceedings determined in advance by
a decision of the Council; in taking such a decision, the Council
shall act unanimously after obtaining the consent of the European
Parliament.

a0 TP

Adopting the minimum standards referred to in this paragraph shall
allow Member States to maintain or introduce a higher level of protection
for persons.

This leads to the conclusion: if Poland, by concluding an agreement with
Ukraine on providing assistance in holding elections to the state authorities
of Ukraine on the territory of the Republic of Poland, does not introduce
new standards in a certain range of issues that will worsen the situation
of persons, but proceeds (will proceed) on the basis of already established
rules in EU law and Polish national law, such a bilateral agreement does
not require the maintenance, approval or consent of the EU institutions.

21 e.g. Treaty of Lisbon amending the Treaty on European Union and the Treaty
establishing the European Community, supra note, 31.

22 e.g. Treaty of Lisbon amending the Treaty on European Union and the Treaty
establishing the European Community, supra note, 31.
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4

In conditions when, as a result of Russian aggression against Ukraine, about
20% of Ukrainian citizens are abroad, it will be impossible to organize
future post-war elections to Ukrainian state authorities abroad under the
existing system of election precincts in the foreign constituency on the
territory of Ukrainian diplomatic missions and consulates. In such condi-
tions less than 1% of Ukrainian citizens will be able to vote. In such a situ-
ation Ukraine is forced to create additional election precincts, however, it
cannot do this unilaterally and should start the negotiation process and
conclude bilateral agreements at the level of an interstate agreement with
states where a significant number of Ukrainians reside.

In such bilateral agreements on assistance to the Ukrainian authorities
in the conduct of elections, it is possible to provide for the procedure of
providing additional voting premises for rent; interaction of state authori-
ties and local self-government of a European state (the Republic of Poland)
with diplomatic missions and consulates of Ukraine; maintaining order
at election precincts; equalize the public legal status of the premises for
voting at the period of voting to the premises of diplomatic institutions of
Ukraine; clarify that criminal election offenses are not considered by the
Contracting States to be political or connected with political. The conclusion
of such bilateral agreements between Ukraine and the EU member states is
possible. It would not require the approval of the EU institutions under the
conditions that the EU state in the agreement would proceed from already
established standards in EU law and in its national law. The agreement
would not introduce new standards that worsen the situation of people.

Potentially, the greatest problems would arise in criminal election
offenses committed outside the territory of a diplomatic institution of
Ukraine. The bodies of the pre-trial investigation of Poland (or any other
European state) are not authorized to start (initiate) criminal prosecution
of the persons who committed them. Therefore, in the case of creating
additional election precincts outside the territory of diplomatic institu-
tions of Ukraine in the Republic of Poland and not equating them in terms
of status to the territory of diplomatic institutions of Ukraine, it will not
be possible to bring offenders to justice either under the Criminal code of
Ukraine, or under the Penal Code of the Republic of Poland.

Conclusion
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1 Introduction

Lemkin’s definition of genocide, as analyzed in the literature, was trans-
posed into the Convention on the Prevention and Punishment of the Crime
of Genocide on December 9,1948"%!. However the concept of cultural geno-
cide was not included and therefore the issue of non-physical or non-
biological destruction of protected groups remains relevant. Based on
the concept of Raphael Lemkin, Vladislava Bakalchuk analyzed the acts
of destruction by the Russian Federation (RF) of the culture and national
identity of the Ukrainian people™. E. Novich defines cultural genocide as
the systematic destruction of traditions, values, language and other ele-
ments that distinguish one group of people from another'*. Nevertheless,
cultural genocide is not limited to destruction of culture. Mechanisms of
destruction of culture also relate to the very material existence of the group,
disrupting the possibilities of group formation and reproduction of itself
as a national-cultural community. Y. Zakharov analyzed the aim, subject,
circumstances and composition of the crime of genocide, its motive and
direct intention for the Holodomor!!.

Stalin’s artificially created Great Famine (Holodomor) of 1932-1933 con-
stitutes a destruction of Ukrainian national group in part, where the most
accurate analysis presents the number of 10.5 million Ukrainians who died
during the widespread and artificially created famine. Within the Russian
military aggression against Ukraine, which actually began in 2014 and
February 24, 2022 must be considered as another phase, which includes
afull-scale military invasion of the sovereign territory of Ukraine, Russian

1 Raphael Lemkin, Axis Rule in Occupied Europe: Law of Occupation, Analysis of
Government, Proposals for Redress (New Jersey: The Lawbook Exchange, Ltd., 2005),
79-89. https://books.google.com.ua/books/about/Axis_Rule_in_Occupied_Europe.
html?id=yoinawOY-WoC&redir_esc=y [accessed: 2.12.2023].

2 Convention on the Prevention and Punishment of the Crime of Genocide,
78 U.N.T.S. 277, adopted on 9 December 1948.

3 Vladyslava Bakalchuk, ,Cultural genocide as international crime committed
by the RF in Ukraine” Strategic Panorama, (2022): 77. https://doi.org/10.53679/2616-
9460.specialissue.2022.07 [accessed: 2.12.2023].

4 Elisa Novic, The Concept of Cultural Genocide: An International Law Perspective
(Oxford: Oxford University Press, 2016). http://hdl.handle.net/1814/43864 [acces-
sed: 2.12.2023].

5 Yevhen Zakharov, Conclusion. Legal qualification of the Holodomor of 1932-1933
in Ukraine and the Kuban as a crime against humanity and genocide (Human Rights
Protection Group, 2008). https://khpg.org/1221206914 [access: 2.12.2023].
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soldiers have been committing the most severe international crimes and
some of them may constitute the crime of genocide. The relation between
Holodomor and the current Russian military aggression which includes
action that may constitute crime of genocide has been partially discussed by
some experts, for instance Yevhen Zakharov'®), or in other press materials.
Nevertheless, there is still the need to analyze this issue in a more complex
manner, taking into account as much elements of the crime of genocide as
possible. Therefore, the aim of this article is to analyze the Holodomor and
the current Russian military aggression against Ukraine in terms of the
concept of genocide and its definition established in the Rome Statute of
the International Criminal Court', identifying its elements. Additionally,
the research is it to indicate similarities in the actions of the perpetrator
during both events that are separated by more than eighty years.

2 | The concept of genocide

According to Lemkin the genocide (from the Greek word genos - race, and
the Latin occidere - to kill) was the most serious case of crimes against
humanity. Lemkin did not limit the Nazi crime of genocide only to acts
of physical extermination'!. He indicated specific spheres of social life
in which this crime could be committed: political®®, social™, cultural™,
economic?, biological™®, physical™, religious*!, moral"®, Unfortunately,

6 Text of the legal analysis available on the following websites: https://www.
atlanticcouncil.org/blogs/ukrainealert/many-ukrainians-see-putins-invasion-as-
-a-continuation-of-stalins-genocide/; https://thehill.com/homenews/administra-
tion/4327051-biden-russia-ukraine-war-soviet-era-famine/ [accessed: 13.04.2024].
7 The Statute of the International Criminal Court, adopted on 17 July 1998, 2187
U. NT S. 3 (hereinafter - Rome Statute).
Lembkin, Axis Rule, 81.
9 Ibidem, 82.
10 Tbidem, 83.
11 Tbidem, 84.
12 Tbidem, 85.
13 Tbidem, 86.
14 Tbidem, 87-88.
15 Jbidem, 89.
16 bidem, 89.
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Lemkin did not analyze the actions of Soviet Russia toward other nations
where genocidal practices could easily be found at that time”.. Maybe
if he had done so, today’s Russian military aggression against Ukraine
and actions that may constitute genocide against the Ukrainian nation
would not have happened. Although the term genocide proposed by Lemkin
remained flexible enough to also cover the criminal practices of the Soviet
system. Lemkin’s definition of genocide was included into the Convention
on the Prevention and Punishment of the Crime of Genocide and was
unanimously adopted™®. Nonetheless, it should be clarified that this article
examines the definition of the crime of genocide provided in the Rome
Statute, together with its elements established in the document ,Elements
of Crime” and therefore the issue of the application of the provisions of
1948 Convention to the Holodomor or the current Russian military aggres-
sion is not the subject of the analysis in this article.

Genocide is one of the crimes under the jurisdiction of the International
Criminal Court. Ukraine has submitted two declarations. The first dec-
laration was submitted by the Ukrainian government in April 2014 and
concerned crimes against humanity and war crimes committed on its ter-
ritory between November 21, 2013 and February 22, 2014, Subsequently,
on September 8, 2015, the Minister of Foreign Affairs of Ukraine submitted
a second declaration, in which the Ukrainian government agreed to the
jurisdiction of the ICC over international crimes committed on the ter-
ritory of Ukraine since February 20, 2014, without an end date®”, It has
already been proved that the famine in Ukraine in 1932-1933 meets of the
necessary criteria of a crime of genocide® according to its definition in
the Rome Statute of the International Criminal Court of 1998 and a crime of

17 JamesJ. Martin, The Man Who Invented «Genocide»: The Public Career and Con-
sequences of Raphael Lemkin (Torrance, California: Institute for Historical Review,
1984).

18 Convention on the Prevention and Punishment of the Crime of Genocide,
78 U.N.T.S. 277, adopted on 9 December 1948.

19 The text of the declaration available on the following website: https://www.
icc-cpi.int/sites/default/files/itemsDocuments/997/declarationRecognitionjuri-
stictiono9-04-2014.pdf [accessed: 2.12. 2023].

20 The text of the declaration available on the following website: https://
www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-3_declara-
tion_o8092015.pdf#search=ukraine [accessed: 2.12. 2023].

21 Volodymyr Vasylenko, Myroslava Antonovych, The Holodomor of 1932-1933 in
Ukraine as a Crime of Genocide under International Law (Kyiv: Kyiv-Mohyla Academy,
2016), 16.
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genocide according to the Convention on the Prevention and Punishment
of the Crime of Genocide of 1948.

3

Definition of the crime of genocide
in the Statute of the International Criminal Court

According to Art. 5 of the Rome Statute, the Court’s jurisdiction is limited
to the following most serious crimes of concern to the international com-
munity as a whole: genocide, crimes against humanity, war crimes and
the crime of aggression. The Rome Statute in Art. 6 defines the crime of
genocide as ,any of the following acts committed with intent to destroy,
in whole or in part, a national, ethnical, racial or religious group, as such:

a. killing members of the group;
b. causing serious bodily or mental harm to members of the group;
c. deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;
imposing measures intended to prevent births within the group;
e. forcibly transferring children of the group to another group”.

This definition of the crime of genocide consists of two elements - mens
rea and actus reus. The mens rea element of genocide should not be identi-
fied as a general intent to commit that crime, but of a special one - dolus
specialis’®?!. Mens rea consists therefore of two elements: a general one
that could be called , general intent” or dolus, and an additional ,intent to
destroy” a particular group™. Genocidal intent has been diversely defined,

22 Sandra Fabijanic Gagro, ,Mental and material elements of genocide” The
Lawyer Quarterly, nr 11 (2021): 45.

23 Kai Ambos, ,What does «intent to destroy» in genocide mean?” International
Review of the Red Cross, No. 91 (2009): 834. See also: International Commission of
Inquiry on Darfur, Report of the International Commission of Inquiry on Darfur
to the UN Secretary-General, pursuant to SC Res. 1564, 18 September 2004, Annex
to letter dated 31 January 2005 from the UN Secretary-General addressed to the
President of the Security Council, S/2005/60, 1 February 2005, para. 491; Prosecutor
v. Omar Hassan Ahmad Al Bashir, Decision on the Prosecution’s Application for
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inter alia, as an ,extended mental element”, an ,extended subjective or
extra-subjective” criterion™ and an ulterior intent characterized by an
sextended [...] mental element or a transcending internal” tendency. The
fact that the word ,,extended” is common to all of these definitions under-
scores the critical fact that the crime of genocide is often understood as
having a dual mens rea®*. The issue that has been widely debated in the
jurisprudence of international criminal tribunals. In the Akayesu case,
the International Criminal Tribunal for Rwanda provided that ,intent to
destroy” as a ,special intent” (or dolus specialis) means ,the specific inten-
tion, required as a constitutive element of the crime, which demands that
the perpetrator clearly seeks to produce the act charged”*!. In the Jelisic
case the International Criminal Tribunal for the former Yugoslavia under-
lined that existence of a plan or policy is not a legal element of the crime
of genocide, however, in the context of proving specific intent, the exis-
tence of a plan or policy may become an important factor in most cases™”..
Additionally, it is important to prove that the perpetrator with his actions
intents to destroy a protected population group®®.. In case of crime of
genocide the term ,,protected group” means one of the following: national,
ethnical, racial or religious. The crime of genocide cannot be therefore com-
mitted against sexual minority, if they are of mixed nationalities or races.
Ukrainian scholars argue that Putin’s language (for example, the denial
of the existence of the Ukrainian state and nation) proves the genocidal
intent of every act committed by Russian armed forces on the territory of
Ukraine and reflects Russia’s aims, among others forcible transfer along

a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009 (ICC-
02/05-01/09), para. 139.

24 Hans Vest, A Structure-Based Concept of Genocidal Intent” Journal of Inter-
national Criminal Justice, (2007): 781, 783.

25 Janine Natalia Clark, ,Elucidating the Dolus Specialis: an analysis of ICTY
jurisprudence on genocidal intent” Criminal Law Forum, nr 26 (2015): 499.

26 Prosecutor v. Jean-Paul Akayesu, Trial Judgement, Case No. ICTR-96-4-T, 2
September 1998, para. 498. See also: Prosecutor v. Athanase Seromba, Trial Jud-
gement, Case No. ICTR-2001-66-1, 13 December 2006, paras. 175, 319; Prosecutor v.
Juve "nal Kajelijeli, Trial Judgement, Case No. ICTR-98-44A-T, 1 December 2003, para.
803. International Tribunal for the Former Yugoslavia followed similar approach
towards the interpretation of “intent to destroy”, “special intent” for instance in
the case Prosecutor v. Goran Jelisic, Prosecutor’s Pre-Trial Brief, Case No. IT-95-
10-PT, 19 November 1998, para. 3.1.

27 Prosecutorv.Jelisic, Appeal Judgement, Case No.IT-95-10-A, 5July 2001, para. 48.

28 Martin Shaw, ,Russia’s genocidal war in Ukraine: radicalization and social
destruction” Journal of Genocide Research, Vol. 25 (2023): 5-6.
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with the process of ,russification” of Ukrainian children and the deliber-
ate infliction of conditions of life aimed at the physical destruction of the
Ukrainian nation®.. It is important to underline that ad hoc tribunal’s
and the ICC’s case law confirms that the judicial assessment of genocide is
subject to the facts of the individual situation - particularly, the contextual
embedding of crime of genocide is formed by its application in individual
cases and adapted to the actual legal, political and historical realities™®..

The actus reus elements of the crime of genocide represent the forms® in
which this crime can be committed, namely killing, causing serious bodily
or mental harm, inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part, imposing measures
intended to prevent births within the group, forcibly transferring children
of the group to another group - including deportation to another country.

According to the ,,Elements of Crime”? document, which explains the
structure of crimes that fall under the jurisdiction of the ICC, crime of
genocide committed by killing members of the particular group includes
the following elements:

a. the perpetrator killed one or more persons;

b. such person or persons belonged to a particular national, ethnical,
racial or religious group;

c. theperpetratorintended to destroy, in whole or in part, that national,
ethnical, racial or religious group, as such;

d. theconducttook place in the context of a manifest pattern of similar
conduct directed against that group or was conduct that could itself
effect such destruction'®®.

29 Denis Azarov, Dmytro Koval, Gaiane Nuridzhanian, Volodymyr Venher,
,Genocide Committed by the RF in Ukraine: Legal Reasoning and Historical Context”
SSN Papers (2022): 27.

30 Marjolein Cupido, ,, The Contextual Embedding of Genocide: a Casuistic
Analysis of the Interplay Between Law and Fats” Melbourne Journal of International
Law, vol. 15 (2014): 35.

31 Elizabeth Santalla Vargas, ,Una mirada al crimen de genocidio en las juris-
dicciones latinoamericanas” Criminal Law Review, No. 4 (2010): 63.

32 Official Records of the Assembly of States Parties to the Rome Statute of the
International Criminal Court, First session, New York, 3-10 September 2002 (United
Nations publication, Sales No. E.03.V.2 and corrigendum), part IL.B (hereinafter -
Elements of Crimes).

33 Elements of Crimes, p. 2.
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What concerns genocide committed by forcibly transferring children of
one group to another the following elements have to be taken into account:

e

the perpetrator forcibly transferred one or more persons;

such person or persons belonged to a particular national, ethnical,
racial or religious group;

the perpetrator intended to destroy, in whole or in part, that national,
ethnical, racial or religious group, as such;

the transfer was from that group to another group;

the person or persons were under the age of 18 years;

the perpetrator knew, or should have known, that the person or
persons were under the age of 18 years;

the conduct took place in the context of a manifest pattern of similar
conduct directed against that group or was conduct that could itself
effect such destruction'®*.,

The above mentioned forms of committing the genocide have a common
element - the act must have been committed in the context of a manifest
pattern of similar conduct directed against the group or was conduct itself
capable of causing such destruction. Consequently, an emerging pattern
has to be identified. This element should not be considered as an additional
actus reus element, but rather as an objective point of reference for deter-
mining the intent that accompanied the crime of genocide®*. Additionally,
in order to be found guilty of genocide it is sufficient that the perpetrator
merely intended “to destroy, in whole or in part, a group, as such”. As
aresult, the perpetrator need only intend to achieve what he intends, and
it does not matter whether he succeeded or not*!.

34
35

Elements of Crimes, p. 3.
Claus Kref, , The Crime of Genocide and Contextual Elements: A Comment on

the ICC Pre-Trial Chamber’s Decision in the Al Bashir Case” Journal of International
Criminal Justice, No. 2 (2009): 299-302.

36

Otto Triffterer, ,Genocide, Its Particular Intent to Destroy in Whole or in

Part the Group as Such” Leiden Journal of International Law, Vol. 14 (2001): 401-402.
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4

Every year, the truth about the Holodomor of 1932-1933 in Ukraine spreads

more and more among the Ukrainian and world community. The first
Ukrainian legal act that qualified the Holodomor as an crime of genocide

was adopted by the Verkhovna Rada of Ukraine on November 28, 2006 and

was called ,,On the Holodomor of 1932-1933 in Ukraine”™”). The investigation

of the Holodomor began in May 2009, when the Security Service of Ukraine

initiated criminal case No. 475 on the fact of committing genocide in Ukraine

in 1932-1933 on the basis of Art. 442 of the Criminal Code of Ukraine[*®.
When initiating abovementioned criminal case, it was regulated by both

national legislation and those international treaties, which, in accordance

with Article 9 of the Constitution of Ukraine and Article 3 of the Criminal

Code of Ukraine, constitute part of the criminal law of Ukraine. At the World

Congress of Researchers of the Holodomor, the genocide of Ukrainians, held

on November 7, 2023 held under the title ,Unpunished Genocides - Repeated!”
it was established that 10.5 million Ukrainians died during 1932-1933, includ-
ing 4 million children, while 3.5 million Ukrainians died during the mass

artificial famine of 1921-1923 and 1.5 million Ukrainians died during the

mass artificial famine of 1946-1947°\. The actions of the Ukrainian party

regarding the recognition of the Holodomor are actively supported by inter-
national organizations and states at the interstate and state levels'*.,

All forms of genocide specified in Art. 6 of the Rome Statute of the
International Criminal Court can be applied to the Holodomor, especially
the fact that during the Holodomor the Soviet authorities deliberately cre-
ated living conditions for the Ukrainians that were calculated to lead to
their at least partial, if not complete, physical destruction'*'!. The genocide
committed by the communist totalitarian regime in 1932-1933 was directed
against Ukrainians, who made up the vast majority of the population in

Holodomor as genocide

37  Verkhovna Rada of Ukraine, Law on the Holodomor of 1932-1933.

38 Holodomor 1932-1933 in Ukraine, materials of criminal case No. 475 (2014):17-21
http://history.org.ua/LiberUA/978-966-02-6769-5/978-966-02-6769-5.pdf [acces-
sed: 2.12.2023].

39 World congress of researchers of the Holodomor-genocide of Ukrainians took place
in Kyiv, 2023 https://umoloda.kyiv.ua/number/o/2006/179422/ [accessed: 2.12.2023].

40 Worldwide Recognition of the Holodomor as Genocide. Holodomor Museum
https://holodomormuseum.org.ua/en/recognition-of-holodomor-as-genocide-in-

-the-world/ [accessed: 2.12.2023].
41 Vasylenko, Antonovych, The Holodomor of 1932-1933, 84-85.
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Ukraine (more than 80%). Famine as one of the tools of genocide, along
with terror, repression, deportations, executions, was used to create liv-
ing conditions designed for the physical destruction of Ukrainians, the
destruction of the Ukrainian nation and keeping Ukraine within the bor-
ders of USSR. The fifth element of the crime of genocide, according to the
»Elements of the crime”, is that the genocidal act took place in the context
of a series of similar acts directed against a certain group, or was an act
that could itself cause such destruction. Holodomor was organized as
one of the crimes in a series of other actions aimed at the destruction, in
whole or in part, of the Ukrainian nation, and emphasizes that Lemkin
presented the Soviet genocide against Ukrainians as the regime’s intention
to destroy the Ukrainian nation in four stages: 1) the destruction of the
national elite - the most prominent minds of the nation, 2) the destruc-
tion of the national church - the soul of the nation, 3) the extermination
of Ukrainian peasants - the custodians of Ukrainian culture, language,
traditions, 4) decomposition of the Ukrainian nation due to mixed families
of Ukrainians with other nationalities through resettlement that leaded
to a radical change in the composition of the population'*?.. It is worth
paying attention to the fact that each stage of Stalin’s genocide against
the Ukrainian nation separately contains particular forms of the crime of
genocide. In all four phases of the systematic destruction of the Ukrainian
nation, the national character of a protected group (Ukrainians) was deci-
sive, since even the main victims of the Holodomor - starving Ukrainian
peasants - are presented as bearers of the national spirit and those traits
that make them a cultural group and a nation, not to mention the intelligen-
tsia and the clergy'*’]. Planning the extreme confiscation of the agricultural
products produced by the peasants is equivalent to planning the Holodomor.
Thus, it can be argued that the plan to exterminate Ukrainian peasants was
disguised as excessive plans for grain procurement (quite large amounts
of grain were accumulated in the state reserves of the Indestructible and
Mobilization Funds, but this resource was not used to provide aid to starv-
ing Ukrainians). When revealing the legal characteristics of the crime
of genocide of the Ukrainian nation in 1932-1933, it is necessary to use
the national legislation of Ukraine and the norms of international law.

42 Tbidem, o1.

43 Raphael Lemkin, Soviet genocide in Ukraine (Kyiv: Majsternia knyhy, 2009):
208. URL: https://holodomormuseum.org.ua/publikacija/radyanskiy-genocid-v-
-ukraini/ [accessed: 2.12.2023].
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Genocide is such a crime to which the statute of limitations does not apply.
In 2001 Article 442 was introduced to the Criminal Code of Ukraine, which
provides for responsibility for the crime of genocide. The fact that the Art.
442 entered into force on September 1, 2001, does not exclude the retroac-
tive effect of the norms of the 1948 Convention and their application to the
events in Ukraine in 1932-19331%.

In addition to military aggression, the RF has been conducting an
information war against Ukraine all the time using archival materials too.
Professor Victoria Malko points out that the underestimated number of
the 3.9 million victims of the 1932-1933 Holodomor!**.Ukrainian demog-
raphers of the 1930s or modern historians™*® who carried out research on
the available new archival materials, established the number of around
10.5 million people that have died as a result of Soviet crimes™”.. Recently,
scientists prove the failure of the minimum concept of victims imposed
by Russia (about 3.9 million deaths). What is more, the judicial review
conducted in Ukraine confirmed falsifications and the lack of scientific
verification and approval of the method of supporters of the minimum
number of victims*®],

Our calculations using the applied model as a method used in both cog-
nitive and practical activities'*®, presents the program STELLA", which
calculates the potential possible population size in Ukraine in 1937.
The model uses 35,200,000 people’®! lived in 1913, the birth rate as 44.1and

44 Vasylenko, Antonovych, The Holodomor of 1932-1933, 138, 149, 152-153, 159.

45 Viktoria Malko, ,Holodomor-genocide. The History of the Number «3.9»
and Russian Disinformation” Radio Svoboda. https://www.radiosvoboda.org/a/
holodomor-kilkist-zhertv-rosiyska-dezinformatsiya/31604692.html [accessed:
2.12.2023].

46 Volodymyr Serhiychuk, The Holodomor of 1932-1933 as a Genocide of Ukraine
(Vyshhorod: PP, 2016); Olesya Stasiuk, Essays on the Holodomor (Kyiv: MarkoBook,
2019); Educational guide for teachers, The Holodomor of 1932-1933 - Genocide of the
Ukrainian Nation (Kyiv, 2021), 220.

47 World Congress. https://umoloda.kyiv.ua/number/o/2006/179422/ [accessed:
2.12.2023].

48 QOleksandr Petryshyn, Mykola Herasymenko, Olesya Stasiuk, Genocide of
Ukrainians 1932-1933 based on the materials of pre-trial investigations (Kyiv; Kharkiv:
Pravo, 2022), 140.

49 Hanna Wolska, ,Model jako forma poznania naukowego Préba zdefiniowania”
Prawo i Wiez, nr 2 (2023).

50 Thor Kozak, Vasyl Parpan, Ecological modelling with STELLA software (Iva-
no-Frankivsk, 2009): 86.

51 Statistical yearbook of Ukraine (Kyiv, 2005), 359.
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death rate as 25.2 people per 1,000 inhabitants'*? which were inserted into
the model (Fig.).

Fig. Scheme of the model (top) and potential size (bottom) of the popula-
tion of Ukraine

Assuming that the trend of changes in 1913 would have continued,
the simulation shows an increase population from 35,200,000 in 1913
t055,169,640 in 1937 (Fig.). In reality, the population decreased from 1913 to
1937 to0 28,926,000 people'*], Therefore, potentially 26,243,640 lives could

52 Tbidem, 366.

53  Stanislav Kulchytskyi, Terror by Hunger as a Tool of Collectivization of Agricul-
ture. Mat. Int. Conf. ,Famine of 1932-1933 in Ukraine: causes and consequences”,
9-10 September 1993. Kyiv (1995): 32.
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have been lost in Ukraine from 1913 to 1937. The main reason for this were
the famines of 1921, 1932, 1933 with their terrible consequences for the
people of Ukraine.

An important number of 64 countries had condemned Holodomor -
among them UN member states by the Joint Declaration of 7 November
2003, OECD members in the Joint Declaration of 2007"**. Recently, on
15 December 2022 the European Parliament recognized the artificial famine
of 1932-1933 in Ukraine, caused by a deliberate policy of the Soviet regime,
as a genocide against the Ukrainian people"®®.

Actions within Russian military aggression
against Ukraine that constitute genocide

5

During the full-scale Russian military aggression against Ukraine there
are a number of actions that can be considered as a part of the planned,
deliberate destruction in whole or in part of the Ukrainian nation as such.
All systematic actions of the authorities of the RF are designed for the
gradual destruction of the Ukrainian people as a nation and the ,russifi-
cation” of Ukraine. After the full-scale invasion on February 24, 2022 the
article What Russia should do with Ukraine? was published on the website
of the Russian state channel RIA Novosti. In the article there was provided
a justification for the genocide of Ukrainians. The article contains calls
for repression, de-Ukrainization, de-Europeanization and ethnocide of
the Ukrainian people'**l. The President of Ukraine Volodymyr Zelenskyi
said that this article will be one of the evidences for the future tribunal®”..

54  United Nations General Assembly, Letter of 7 November 2003, A/C.3/58/9.

55 European Parliament resolution of 15 December 2022, ‘9o years after
the Holodomor: recognizing the mass killing through starvation as genocide’
(2022/3001(RSP)), O] 2023, C 177/14, para. G.

56 The Kremlin media published an article openly justifying the necessity of
genocide in Ukraine https://web.archive.org/web/20220404121503/https://24tv.
ua/kremlivskiy-zmi-viyshla-stattya-de-vidkrito-obruntovuyetsya-neobhidnist_
n1936412 [accessed: 2.12.2023].

57 Zelensky about the RIA Novosti article: One of the pieces of evidence for the
future tribunal. Ukrainian Pravda https://web.archive.org/web/20220404200508/
https://www.pravda.com.ua/news/2022/04/4/7337177/ [accessed: 2.12.2023].
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On April 14, 2022 the Verkhovna Rada of Ukraine adopted the Resolution

On the Perpetration of Genocide by the RF in Ukraine, recognizing the

actions of the RF during the last phase of the military aggression against
Ukraine, which began on February 24, 2022 as a genocide of the Ukrainian

people®®®. It has been indicated that acts of genocide in the actions of the RF
are manifested, in particular, in the commission of mass atrocities in the

cities of Bucha, Borodyanka, Gostomel, Irpin and others. Since February
2022 to the end of October 2023, 98221 cases of damage or disruption due

to military activities were reported in 3401 Ukrainian settlements'**!. Based

on the collected data'®® there can be identified over 1497 cases of ecocide.
Invaders not only destroy cities, infrastructure, farms, food, means of
livelihood, but also remove Ukrainian books from libraries and homes

and destroy them, just as the Nazis did. This is how Russia demonstrated

the continuity of its non-humanitarian methods from the Holodomor to

the time of the full-scale military aggression against Ukraine. According
to the latest estimates, in 2022 a total of 170,000 people in Mariupol were

suffering from hunger, while the Russian occupiers did not allow humani-
tarian workers from Ukraine and international organizations to enter the

city to provide necessary assistance. Ukraine’s famine was pre-planned

by Putin®",

On March 4, 2022 the UN Human Rights Council established the
Independent International Commission of Inquiry on Ukraine®?, whose
task is to investigate human rights violations and crimes committed by the
RF army on the territory of Ukraine in connection with the beginning of
anew stage of aggression armed forces. As of September 10, 2023 the Office
of the United Nations High Commissioner for Human Rights recorded

58 Verkhovna Rada adopted the Resolution on Statement of the Verkhovna
Rada of Ukraine, On the Russian Federation committing genocide in Ukraine, 2022.
https://web.archive.org/web/20220415104926/https://www.rada.gov.ua/news/
razom/221778.html [accessed: 2.12.2023].

59 Ecodozor. Analytical bulletin https://ecodozor.org/report/report.php?mon-
th=2023-10&lang=en [accessed: 2.12.2023].

60  Vypadky potentsiinoi shkody dovkilliu, sprychyneni rosiiskoiu ahresiieiu.
https://ecoaction.org.ua/warmap.html. [accessed: 2.12.2023].

61 Putin could face new war crime case as evidence suggests starvation of
Ukraine was pre-planned. Independent. https://www.independent.co.uk/news/
world/europe/putin-grain-theft-ukraine-russia-latest-b2447644.html [accessed:
2.12.2023].

62 United Nations General Assembly Resolution adopted on 4 March 2022, A/
HRC/RES/49/1.
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27,149 civilian casualties, including 9,614 killed and 17,535 wounded'®®..
However, the actual number is undoubtedly higher, since the experts of
the Investigative Commission did not manage to reach all the locations
where gross violations of human rights and crimes against the civilian
population were committed on the territory of Ukraine. According to
the report of the United Nations High Commissioner for Human Rights
6,204,600 people have left the territory of Ukraine (as of October 3, 2023),
while 5,088,000 are internally displaced (as of June 2023)™*. The United
Nations Office for the Coordination of Humanitarian Affairs estimated that
17.6 million people in Ukraine are in need of humanitarian assistance, and
humanitarian access to areas affected by hostilities remains significantly
hampered'*®!. The commission collected new evidence of violations of inter-
national human rights law and international humanitarian law and crimes
committed by Russian soldiers. The Commission investigated unlawful
attacks using explosive weapons, including rocket fire and their impact
on civilians, torture, sexual and gender-based violence, and the displace-
ment and deportation of Ukrainian children. It is virtually impossible to
estimate the size of the territory affected by military operations. The RF
shells civilian objects in various cities, towns and villages almost every
day, which means that, in the opinion of other countries, the international
armed conflict as a result of Russian armed aggression is spreading to the
entire territory of Ukraine and there is a risk of suffering serious harm
as a result of the widespread use of violence against the civil population.

Lemkin defined two phases of cultural genocide!®®: the first is the
destruction of the national model of the oppressed group; the second
is the imposition of the national model of the oppressor. The analysis
of the first phase of the Russian cultural genocide against Ukraine can
be seen through the prism of the policy of ,russification” of Ukrainian
society. In 1932-1933 Russians were brought into so-called re-settlement
procedure to the households of Ukrainians who died during Holodomor.
This act greatly influenced the demography of the Eastern part of Ukraine
and the language residents of these regions speak. One of the arguments

63 Report of the Independent International Commission of Inquiry on Ukraine,
19 October 2023, A/78/540, s. 4.

64  Report of the Independent International Commission of Inquiry on Ukraine,
19 October 2023, A/78/540, s. 4.

65 Informacja dostepna na stronie: https://reports.unocha.org/en/country/
ukraine/ [accessed: 4.11.2023].

66 Lemkin, Axis Rule, 79-95.
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of Russian propaganda justifying the reason of full-scale invasion on

Ukrainian sovereign territory was the liberation of people residing in

Eastern part of Ukraine who speak Russian and as a result they are perse-
cuted by Ukrainian authorities. In fact, these regions were the ones that

Russian army destroyed most and where most people suffered or died. The

formation of Ukrainian statehood since the declaration of independence

in 1991 was accompanied by overcoming the consequences of the colonial

policy of the Soviet Union towards Ukraine, which Lemkin called geno-
cide as early as 1944\, T The failure of the international community to

recognize and condemn the Soviet Union’s genocide against Ukraine led

to systematic revanchist efforts by the RF to preserve colonial claims to

the Ukrainian nation - its culture, identity, historical past, and territory.
The RF considered Ukraine as a zone of its influence and actively opposed

attempts made by Ukrainians towards the establishment and develop-
ment of its own national culture and identity in all spheres of public life.
This confrontation was carried out in accordance with the concept of the
»Russian world” (pycckozo mupa) - an illiberal model of the influence of the
,soft” power of the RF*®!, which was based on an instrumental approach

to achieving the RF’s own goals and consisted in preserving its dominant
influence in the post-Soviet sphere, with the aim of restoring the Soviet
Union. The application of the cultural influence of the RF was actually
aimed at creating favorable conditions for a full-scale occupation. Measures

of ,russification” of Ukraine are used by the RF to prepare for its further
territorial conquest, just as it was carried out in the east of Ukraine and in
the Crimea!®. Since the establishment of the RF control over the tempo-
rarily occupied territory of Crimean Autonomous Republic, the attack on
Ukrainian culture and identity has been carried out through the tools of
the policy of ethnocide”), as well as the capture of 14,000 cultural monu-
ments, 54 museums, 300,000 museum objects, 6 historical and cultural

67 Lemkin, Soviet genocide (2009). https://holodomormuseum.org.ua/publi-
kacija/radyanskiy-genocid-v-ukraini/.

68 Marlene Laruelle, ,Russia’s Soft Power: Sources, Targets, and Channels of
Influence” Russie. NELVisions, 122 (2021): 20.

69 Amos Fox, ,Russo-Ukrainian Patterns of Genocide in the Twentieth Century”
Journal of Strategic Security, No. 4 (2021): 66. https://digitalcommons.usf.edu/jss/
voli4/iss4/4.

70 Kateryna Rashevska, ,Ethnocide and cultural genocide in Crimea: fiction
or objective reality?” Voice of Crimea. (2022). https://culturevoicecrimea.com.ua/
uk/etnotsyd-ta-kulturnyj-henotsyd-u-krymu-vyhadky-chy-ob-iektyvna-realnist/
[accessed: 2.12.2023].
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reserves located on the territory of the Crimean Peninsula. The provisions
of the concept of cultural genocide, developed by Lemkin, are most fully
reflected in international law regarding the forced transfer of children
from one group to another. This aspect of the cultural genocide of the RF in
Ukraine should be considered primarily with regard to orphans and chil-
dren deprived of parental care from the temporarily occupied territories of
Ukraine. This is the reason why International Criminal Court on 17 March
2023 issued warrants of arrest for Vladimir Putin (President of the RF), and
Maria Lvova-Belova (Commissioner for Children’s Rights in the Office of
the President of the RF) for as they are considered suspected of commit-
ting the war crime of unlawful deportation of population (children) and
that of unlawful transfer of population (children) from occupied areas of
Ukraine to the RF, in prejudice of Ukrainian children. Lemkin also illus-
trates the mechanism of depriving children of their identity through the
educational system of the occupying authorities without removing them
from the family circle that doing RF through the integration of children
into the Russian educational process, and implements a policy of replacing
the identity of minors.

Due to the gravity and the scale of the crimes committed by the Russian
army on the territory of Ukraine, as a result of the unprovoked military
aggression against Ukraine, there appeared the need of establishing a spe-
cial criminal tribunal for Russian crimes in Ukraine, even though those
crimes, except for the crime of aggression, fall under the jurisdiction of
International Criminal Court. As a result, on 3 April 2024 the Political
Declaration of the Ministerial Conference on Restoring Justice for Ukraine
held in the Hague (at seat of the International Criminal Court) was signed
by 44 states. In the text of the declaration 44 states agreed to express the
support for the establishment of a special tribunal for the crime of aggres-
sion and initiatives to use frozen Russian assets for the benefit of Ukraine[!.

71 Press release available on the following website: https://www.icc-cpi.int/
news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vla-
dimirovich-putin-and [accessed: 2.12.2023].

72 Information available on the following website: https://www.pravda.com.
ua/eng/news/2024/04/3/7449398/ [accessed: 13.04.2024].



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 312

6

There are a number of similarities between the actions of Stalin’s regime
directed against Ukrainians during the Holodomor and the actions within
the ongoing Russian military aggression against Ukraine. First of all, in
addition to killing Ukrainians, causing serious bodily or mental harm to
Ukrainians, deliberately inflicting on conditions of life of the Ukrainian
nation calculated to bring about its physical destruction at least in part,
and forcibly transferring Ukrainian children, both Holodomor and the
ongoing Russian military were and are supported with evident signs of
genocidal intent (intent to destroy Ukrainians) in public speeches or pub-
licly available sources. Second of all, in both cases Russia carried out par-
ticular ,russification” actions, whose aim was either to reestablish Russians
and Russian speakers from Soviet Russia in those parts of Ukraine and
households that were left by millions of Ukrainians that had died during
the Holodomor or to change Ukrainians self-identity during the ongoing
Russian military aggression by: sending Ukrainians from occupied territo-
ries to infiltration camps, forcing Ukrainians to accept Russian citizenship,
forcible transfer and deportation of Ukrainian children to other parts of
occupied territories or to Russia along with changing their identity, includ-
ing citizenship. Third of all, Stalin’s Russia was and today’s Russian regime
still is targeting Ukrainian civilians, civilian infrastructure (hospitals,
schools, universities, resident buildings, etc) and destroys the whole cities
in order to make it impossible for Ukrainians to re-establish their life there,
and in this way, influence the future demographics on these territories,
in the way that there will be no Ukrainian residents. As a result, both the
Holodomor and the ongoing Russian military aggression against Ukraine
were planned and constitute genocide and had or will have long-term
negative effects on Ukrainian nation. Holodomor had seriously changed
the demographic situation in the eastern parts of Ukraine, which had
a significant impact on the Ukrainian political situation, while through
the ongoing Russian military aggression, the Russian regime is pursuing
similar goals, but using different, more technologically advanced means

Conclusion
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1 Wstep

W ostatnich latach w pi$miennictwie polskim w zauwazalny sposéb wzro-
sto zainteresowanie intelektualng spuécizna Carla Schmitta'. Przyczynito
sie do tego bez watpienia udostepnienie czesci jego dziet w rodzimym prze-
ktadzie polskiemu czytelnikowi. Udalo sie tym samym przetamaé naukowy
bojkot Schmitta, ktéremu przez lata (niekiedy wcale niebezpodstawnie)
przypinano tatke poplecznika nazistéw oraz bezdusznego koniunkturali-
sty'?. Nawet najzagorzalsi przeciwnicy niemieckiego prawnika nigdy nie
zdobyli sie jednak na to, by odméwi¢ mu $wiezosci mysli, ogromnej pra-
cowitosci, sugestywno$ci w prowadzonej argumentacji oraz oryginalnosci
wielu z gloszonych pogladéw.

Wéréd licznych interesujacych koncepcji autorstwa Schmitta znajduje
sie jego wizja decyzji polityczne;j'®!. Autor widzi w niej najwazniejszy ele-
ment polityki i funkcjonowania panistwa, ktéry swoje urzeczywistnienie

1 Literatura dotyczaca Carla Schmitta, jaka pojawita sie na przestrzeni ostat-
nich lat w Polsce, jest niezwykle bogata. W pierwszej kolejnosci nalezy zwrécié
uwage na przeklady autorskich dziet Schmitta. Por. m.in.: Carl Schmitt, , Polityczny
romantyzm”, [w:] Rewolucja konserwatywna w Niemczech 1918-1933, red. Wojciech
Kunicki (Poznani: Wydawnictwo Poznatiskie, 1999),139-156; Carl Schmitt, ,Etyka
pafistwowa i pafistwo pluralistyczne” Kronos, nr 2 (2010): 71-82; Carl Schmitt, Teo-
logia Polityczna i inne pisma, ttum. Marek A. Cichocki (Warszawa: Aletheia, 2012);
Carl Schmitt, Nauka o konstytucji, thum. Magdalena Kurkowska, Robert Marszatek
(Warszawa: Teologia Polityczna, 2014); Carl Schmitt, Legalnosé¢ i prawomocnosé,
ttum. Bogdan Baran (Warszawa: Aletheia, 2015); Carl Schmitt, Dyktatura od Zrédet
nowozytnej idei suwerennosci do proletariackiej walki klas, thum. Kinga Wudarska,
(Warszawa: Fundacja Augusta Hrabiego Cieszkowskiego, 2016). Odnotowaé nalezy
réwniez obecno$¢ znacznej ilosci monografii odnoszacych sie do intelektualnej
spuscizmy Schmitta. Por. m.in.: Lukasz Swiecicki, Carl Schmitt i Leo Strauss. Krytyka
pozytywizmu prawniczego w niemieckiej mysli politycznej (Radzymin: Von Borowiecky,
2015); Jerzy Zajadto, Schmitt, (Sopot: Arche, 2016); Adam Wielomski, W poszukiwaniu
Katechona. Teologia Polityczna Carla Schmitta (Radzymin: Von Borowiecky, 2017);
Adam Wielomski, Katolik-Prusak-Nazista. Sekularyzacja w biografii ideowej Carla
Schmitta (Radzymin: Von Borowiecky, 2019); Arkadiusz Gérnisiewicz, Wojna i nomos.
Carl Schmitt o problemie porzqdku $wiatowego (Krakéw: Universitas, 2019); etc.

2 W literaturze nie brak negatywnych opinii na temat Schmitta. Por. Jan-

-Werner Miiller, A Dangerous Mind: Carl Schmitt in Post-War European Thought (New
Haven: Yale University Press, 2003).

3 Por. Helmut Schelsky, ,Der »Begriff Des Politischen« und die Politische
erfahrung der gegenwart: Uberlegungen zur Aktualitét von Carl Schmitt“ Der
Stat, nr 22 (1983): 321-345; Ernst Vollrath, ,Wie ist Carl Schmitt an seinen Begriff
des Politischen gekommen" Zeitschrift fiir Politik, nr 2 (1989): 151-168.
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znajduje w woli suwerena. Zaskakujace moze si¢ wydawacd, ze cho¢ teoria
ta ksztattowala sie stopniowo w latach dwudziestych XX wieku, to Schmitt
nie stworzyt jej na polityczne zaméwienie. Obserwujac rozgardiasz oraz
kryzysy raz po raz rozdzierajace Niemcy w pierwszych latach istnienia
Republiki Weimarskiej, wskazat instrument pozwalajacy uniknaé paralizu
paristwa w sytuacjach skrajnych!. Owczesne organy wtadzy, na czele
z prezydentem von Hindenburgiem, zignorowaty wizje Schmitta.

Skwapliwie skorzystali z nich natomiast twércy I1I Rzeszy'". Akt ,decy-
zji” w stanie nadzwyczajnym - dowodzit Carl Schmitt - jest dalece waz-
niejszy niz system czy normy prawne'®. Jak pisat: ,Idea prawna nie moze
urzeczywistnié sie sama z siebie, bowiem nie zawiera zadnych wskazéwek
co do osoby, ktéra moglaby ja w praktyce zastosowaé. U podstaw kazdego
przeksztalcenia lezy autoritatis interpositio””.

2 Triada Schmitta

Zyciorys Carla Schmitta to jedna z najbardziej skomplikowanych praw-
niczych biografii XX wieku. Na wspétczesnych ocenach jego osobistych
wybordéw oraz naukowego dorobku bez watpienia zawazyl fakt, ze w roku
1933 dolaczyt do NSDAP, ktérej pozostal wierny az do ostatnich chwil
istnienia hitlerowskich Niemiec®. Jego dorobek jest przy tym zdumie-
wajacy. Zastynat jako wybitny profesor prawa, filozof nauk prawnych
i konstytucjonalista®’, a jego my$l odcisneta wyrazne pietno na $wiatowym

4 Por. Antonii Czubinski, Rewolucja w Niemczech 1918-1919 (Poznarn: Wydaw-
nictwo Poznanskie, 1977), 60-92.

5 Natematsporu Carla Schmitta z prawnikami z SS pisal m.in. Viktor Winkler.
Por. Viktor Winkler, Der Kampf gegen die Rechtswissenschaft (Hamburg: Dr. Kovag,
2014), 279-282.

6 Por. Wielomski, Katolik-Prusak-Nazista, 292; Adam Wielomski, Konserwa-
tyzm - gtéwne idee, nurty i postacie (Warszawa: Fijorr Publishing, 2007), 214-217;
Franciszek Ryszka, Paristwo stanu wyjgtkowego (Wroctaw: Zaktad Narodowy im.
Ossolifiskich, 1985), 119-123; Jerzy Krasuski, Historia Rzeszy Niemieckiej 1871-1945
(Poznan: Wydawnictwo Poznariskie, 1985), 267-268.

7 Por. Schmitt, Teologia Polityczna i inne pisma, 74.

8  Por. Reinhard Mehring, Carl Schmitt: A Biography (Oxford: John Wiley & Sons,
2014).

9 Por. Wielomski, Katolik-Prusak-Nazista, 17.
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dziedzictwie jurydycznym. Czlowiek uwazany za akuszera totalitaryzmu
wlozyt znaczacy wkiad w nowoczesng mysl konstytucyjna™®.

Jednym z najdonio$lejszych osiagnie¢ naukowych niemieckiego praw-
nika byto nadanie nowej treéci pojeciu ,teologii polityczne;j” (das Politische
Theologie), a takze zredefiniowanie , pojecia politycznosci” (der Begriff des
Politischen). Dzialania te byty wypadkowa kampanii, jaka po roku 1921 Carl
Schmitt prowadzit przeciw liberalnej wizji prawa. Innym zagadnieniem
przewijajacym sie w jego piSmiennictwie, ktére nierozerwalnie wiazato
sie z wladzg panistwowa oraz z systemem prawnym, byto znaczenie decyzji
w prawie pafistwowym. Watek ten rozwiniemy jeszcze nizej.

W éwezesnych koncepcjach Schmitta kluczowa role odgrywa oryginalne
podejscie do takich pojeé, jak politycznosé, suwerenno$é oraz stan nad-
zwyczajny. W dyskursie po§wieconym istocie decyzji w systemie prawnym
ogromne znaczenie przypisane zostalo pojeciu suwerennosci. Wedtug
niemieckiego jurysty stynna fraza Jeana Bodina: la souverainete est la puis-
sance absolue et perpetuelle d'une Republique (,,suwerenno$é jest absolutng
i nieustajaca wladza Rzeczypospolitej”"!) nie powinna determinowaé spo-
sobu rozumienia tego, czym suwerenno$¢ jest. Schmitt zarzuca stabos¢ tra-
dycyjnemu ujeciu w stowach: ,fundamentalne znaczenie definicji Bodina
polega wilasnie na tym, ze suwerennos¢ traktowat jako niepodzielna jed-
noé¢iostateczne rozwigzanie kwestii wtadzy w pafistwie”"?, Tymczasem
suwerenno$¢ to nie czcze pojecie marginalne dla prawa, ale odnoszaca sie
do ,kwestii ostatecznych”"*! pierwszorzedna cecha panistwa.

Kolejnym z terminéw zlgczonych z decyzjonistyczna recepcja prawa
jest pojecie politycznosci. Carl Schmitt pisze: ,,dobrze pojeta politycznosé
oznacza jedynie stopieni intensywnosci pewnej jednoéci”**l. Zatem stanowi
ona swego rodzaju wskaznik, papierek lakmusowy, ktéry wyznacza skale
homogenicznosci okreslonej grupy. Taka definicja politycznosci $cisle
wigze sie z heglowska narracja przyjeta przez Schmitta oraz z wyobraze-
niem patistwa, ktére géruje nad prawem, etyka czy jednostka. Nalezy
podkresli¢, ze tego rodzaju ujecie panstwa to odejscie od trendéw, jakie

10 Por. Jacob Taubes, ,Carl Schmitt- apokaliptyk w stuzbie kontrrewolucji”
Kronos, nr 2 (2010): 47-59.

11 Jean Bodin, Szes¢ ksigg o Rzeczypospolitej, thum. Zygmunt Izdebski (Warszawa:
Panistwowe Wydawnictwo Naukowe, 1958), 88.

12 Schmitt, Teologia Polityczna i inne pisma, 48.

13 Tbidem, 45.

14 Jbidem, 238.

15 Por. Wielomski, Katolik-Prusak-Nazista, 55.
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panowaty w naukach prawnych na poczatku XX wieku. Schmitt przetamat
neokantowsko-liberalng wizje prawa®, gloszaca, ze ,pafistwo jest tylko
porzadkiem prawnym i nie moze zostaé¢ zanegowane ani ze wzgledu na
swoja tre$é moralng, ani przez decyzje polityczng”"”.

Odnoénie do sposobu pojmowania ,stanu nadzwyczajnego” pisze za$
Schmitt: ,Normalno$¢ o niczym nie §wiadczy, wyjatek swiadczy o wszyst-
kim; reguta istnieje tylko dzieki wyjatkom. Wyjatki sa wyrazem praw-
dziwego zycia, przetamujacym rzeczywisto$¢ skostniala w mechanicznej
powtarzalnoéci”*®!. Autor odnosi sie do ,zamykania” stanéw nadzwy-
czajnych (czy by byé doktadniejszym ,stanéw bez nazwy”) w dialektyce
aktéw normatywnych. Dla niemieckiego prawnika taka kwalifikacja jest
par exellence bezcelowa. Nalezy sobie bowiem zadaé pytanie: w jaki spo-
séb ustawodawca miatby ogarnaé¢ aktem normatywnym wszelkie rodzaje
stanéw nadzwyczajnych? Oczywiscie jest to niemozliwe ). Wyjatki s3 clou
podejmowania decyzji, ktéra to stanowi o suwerennoéci wladzy. Jezeli wila-
dza nie jest w stanie podejmowacé decyzji w sytuacji krytycznej, to nalezy
stwierdzié, ze nie jest ona suwerenna.

Decyzjonizm Schmitta

3

Decyzjonistycznych wizji Carla Schmitta nie da sie zrozumie¢, a tym bar-
dziej uzasadnié, bez przyjrzenia sie spoteczno-politycznemu ttu, ktére
towarzyszylo ich powstaniu. Powersalskie Niemcy byly targane powaz-
nymi wewnetrznymi problemami®. Naocznym $wiadkiem chaosu, jaki

16 Por. Hans Kelsen, Czysta teoria prawa, thum. Rafat Szubert (Warszawa: Lexis
Nexis, 2014), 400.

17 Wielomski, Katolik-Prusak-Nazista, 286.

18 Schmitt, Teologia Polityczna i inne pisma, 55.

19 Pokazala to cho¢by sytuacja pandemiczna, kiedy to, nie majac §rodkéw kon-
stytucyjnych, rzad ratowat sie rozporzadzeniami. Por. m.in.: Rozporzadzenie Rady
Ministréw z dnia 19 marca 2021 r. w sprawie ustanowienia okre$lonych ograniczen,
nakazéw i zakazdéw w zwiazku z wystapieniem stanu epidemii, Dz. U. 2021 1.,
poz. 512. Do$wiadczenia pandemii SARS-CoV-2 potwierdzajg aktualno$¢ wyzej
zacytowanej wypowiedzi Schmitta. W nowoczesnym panistwie, w ktérym medy-
cyna jest na poziomie zaawansowanym i powszechnie dostepnym zabraklo $rod-
kéw prawnych, aby przystosowac sie do takiego ,stanu bez nazwy”.

20 Por. Krasuski, Historia Rzeszy Niemieckiej, 215-217.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 320

zapanowal wéwczas w kraju, byt mtody Carl Schmitt. To wtedy nabrat on
odrazy do ,,politycznych romantykéw”, ktérych utozsamiat z liberatami.
Swe stanowisko wyluszczyl w monografii zatytutowanej Polityczny roman-
tyzm (Politische Romantik)™".. Odciat sie w nim od wattych, melancholijnych
romantykéw, ktérzy wszystko sprowadzajg do estetyki. Przecietnego przed-
stawiciela znienawidzonej grupy charakteryzowat stowami: ,Wszystko jest
w stanie dowolnie zrozumie¢ i dowolnie tolerowaé, gdyz wszystko moze
by¢ dla niego materia jego estetycznej ekspresji. »Nauczyciel ekspresji« nie
jest zdolny do innego przeciwienstwa niz kontrast estetyczny. Nie sg dlanii
mozliwe ani logiczne rozréznienia, ani moralne sady wartosciujace, ani
polityczne rozstrzygniecia”??l. Romantykéw uwazat za ludzi niezdolnych
do podjecia decyzji. Widziat w nich wiecznych nonkonformistéw, ktérzy
bez wzgledu na okolicznosci zawsze znajduja sie w opozycji.

W 1922 roku ukazalo sie jedno z najglosniejszych dziet niemieckiego
prawnika pt. Teologia polityczna®?l. Schmitt podjat w nim bezkompromi-
sowg polemike z klasykami neokantowskiej szkoty prawa. Wsréd podwa-
zanych przezen autorytetéw znalezli sie miedzy innymi Hans Kelsen™*),
Hugon Krabbe®*!, Kurt Wolzendorff**! i Erich Kaufmann®”), Kelsenowi

21 Carl Schmitt, Politische Romantik (Berlin: Duncker & Humblot, 1998).

22 Schmitt, ,,Polityczny Romantyzm”, 144.

23 Carl Schmitt, Politische Theologie (Berlin: Duncker & Humblot, 2015).

24 Hans Kelsen (ur. 11.10.1881r. w Pradze, Austro-Wegry; zm. 19.04.1973 r. w Ber-
kley, Kalifornia, Stany Zjednoczone Ameryki) - profesor prawa na Uniwersytecie
Wiedeniskim, czotowy przedstawiciel normatywizmu, twérca ,Czystej Teorii Prawa”
oraz jeden z opracowujacych konstytucje austriackg z 1920 roku. Mianowany
dozywotnim czlonkiem Trybunatu Konstytucyjnego w Austrii.

25 Hugon Krabbe (ur. 3.02.1857 r. w Lejdzie, Holandia; zm. 4.02.1936 tamze) -
profesor prawa, jeden z najznamienitszych holenderskich filozoféw prawa znany
ze swojego zainteresowania teoria pafistwa i suwerennoéci. Uwazany jest za jed-
nego z prekursoréw my$li Hansa Kelsena. Krabbe zidentyfikowat pafistwo i prawo,
twierdzac, ze prawo stanowe i miedzynarodowe sg czescig jednolitego systemu
normatywnego. W przeciwienstwie do Kelsena tozsamo$¢ pafistwa okreglal jako
wyniki ewolucji.

26 Kurt Wolzendorff (ur. 12.04.1882 w Nassau; zm. 21.03.1921 w Halle) - nie-
miecki profesor prawa panistwowego na Uniwersytecie w Krélewcu. Autor m.in.
rozpraw dotyczacych prawa panstwowego, prawa konstytucyjnego oraz nauki
o0 panstwie.

27 Erich Kaufmann (ur. 21 wrzeénia 1880 w Demmin; zm. 11 listopada 1972
w Heidelbergu) - prawnik i jeden z czotowych ekspertéw prawa konstytucyjnego
i prawa miedzynarodowego okresu weimarskiego i wczesnej Republiki Federal-
nej. W sporze o weimarska konstytucje opowiedziat sie jako przeciwnik pozy-
tywistycznego neokantyzmu. Kaufmann byt zwolennikiem klasycznego prawa
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oraz Krabbemu wytknal, ze ich zalozenie o mozliwoséci znikniecia z zycia
panistwowego sytuacji ekstremalnej czy wyjatkowej jest catkowicie ode-
rwane od rzeczywisto$ci. Przypomniat im, Ze przeciez nawet u Bodina
pojecie suwerenno$ci $cisle wigze sie z mozliwoscig wystgpienia stanu
wyjatkowego!*®]. W polemice postawit réwniez pytanie: ,,jak dalece suweren
jest zwigzany regutami prawa i do jakiego stopnia musi liczy¢ sie z wolg
stanéw?”?*), Schmitt przyjat, ze w stanie wyzszej koniecznoéci naturalne
zasady przestajg wigza¢ suwerena. Jest to wazne szczegdlnie w odniesie-
niu do podjecia decyzji o stanie wyjatkowym oraz tego, kto okredla, jakie
przestanki speilniaja warunek wprowadzenia tegoz stanu. Niezwigzanie
suwerena w sytuacji wyjatkowej ,normalnymi normami” jest szczeg6l-
nie charakterystyczne dla schmittariskiej doktryny decyzjonistyczne;j.
Wyraznie wskazuje na jej praktyczny wymiar.

W omawianej monografii Schmitt odnosi si¢ réwniez do relacji pomiedzy
decyzja i norma. Wywodzi: ,Nawet pojecie porzadku prawnego - stosowane
bez namystu jako co$ oczywistego - zawiera w sobie te dwa sprzeczne ele-
menty prawne, decyzje i norme”*°.. Zaraz jednak dodaje: ,Jednak nawet
porzadek prawny, tak jak kazda inna forma porzadku, nie opiera sie na
normie, lecz na decyzji”™".. Dla Schmitta nie ulega watpliwosci, ze porzadek
zalezy od decyzji. Normy prawne to skutek dziatania podjetego przez usta-
wodawce opierajacego sie o zasade legalno$ci. Tymczasem decyzje podej-
mowane w stanie nadzwyczajnym to prawo stanowione i kreowane przez
wole suwerena. Woli owej przypisuje Schmitt petnie wtadzy (plenitudo pote-
statis). W innym miejscu wskazuje: ,autorytetu paristwa nie da si¢ oddzielié
od wartoéci paristwa”*?l, Autorytet paistwa utozsamia za$ z autorytetem
suwerena. To suweren bierze odpowiedzialno$¢ za paristwo w sensie prak-
tycznym i formalnym. Relatywistyczne neokantowskie zalozenie, iz mozna
catkowicie wykluczy¢ z dyskursu o ludzkim zyciu stany nadzwyczajne i na
tym budowaé wizje funkcjonowania paristwa, jest dla Schmitta absurdem.

naturalnego oraz ontologicznego i metafizycznego spojrzenia na prawo. W czasach
nazistowskich byt prze§ladowany ze wzgledu na pochodzenie (pochodzit z rodziny
wyznania mojzeszowego).

28 Por. Schmitt, Teologia Polityczna i inne pisma, 47.

29 Tbidem, 47.

30 Tbidem, 49.

31 Ibidem, 49.

32 Schmitt, Teologia Polityczna i inne pisma, 69.
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W toczonej polemice szczegblnie wiele miejsca poswiecit Carl Schmitt
teoriom Hansa Kelsena. Zarzucal mu, ze wiele spraw kluczowych dla bytu
panstwa prébuje Kelsen ominaé negacja. Jako przyktad wskazat kelsenow-
ski stosunek do pojecia suwerennoéci’*!:

Kelsen rozprawia sie z pojeciem suwerenno$ci, po prostu je negujac. Wniosek
jego rozumowania jest taki: , Pojecie suwerennosci nalezy catkowicie wyru-
gowacd”. W rzeczy samej jest to typowa, stara, liberalna negacja panistwa na
rzecz prawa oraz ewidentny przykiad zignorowania oczywistego problemu
stosowania prawa®*l,

Stosunek Schmitta do tego problemu jest inny. Wedtug niego kwin-
tesencjg walki o suwerenno$¢ jest pojecie decyzji politycznej. Na niej
opiera wizje wladzy dyktatorskiej: nieograniczonej i omnipotentnej. Ma
ona chronié¢ spoleczenistwo przed nie-tadem, ktéry Schmitt utozsamia
z brakiem decyzji. Reaktywno$¢é wtadzy nie stanowi wiec ztamania prawa.
Przeciwnie - chroni paristwo, suwerenno$é i porzadek prawny'**], W koricu
ta konstatacja doprowadza do Bonaldowskiej analogii: ,Jeden Bég na nie-
bie - jeden suweren w panistwie”*®!,

33 Por. Antoni Peretiatkowicz, ,Teoria Prawa i Patistwa H. Kelsena” Ruch Praw-
niczy, Ekonomiczny i Socjologiczny, nr 4 (1937): 445-508.

34 Schmitt, Teologia Polityczna i inne pisma, 61.

35 To kluczowe zagadnienie wladzy dyktatorskiej per analogiam polaczy¢ trzeba
z wladzg Boza. Tenze poglad byl inspirowany augustyriska mysla fideistyczna,
wedtug ktérej taka wiasnie nieograniczona wladze Boga dostrzec mozna w kaz-
dym aspekcie $wiata a przede wszystkim w mozliwosci ingerencji w ius naturale.
Choé fideisci nie zajmowali sie teorig pafistwowosci, to w pracach Schmitta mozna
odnalez¢é wiele analogii do wszechmocnego i wszechogarniajacego Boga. Te para-
lele miaty stuzy¢ przeszczepieniu wizji omnipotentnego Stwércy na kanwe pan-
stwowa, w postaci analogii takich jak wszechmocny B6g- wszechmocny suweren.
Por. Wielomski, Katolik-Prusak-Nazista, 139.

36  Wielomski Katolik-Prusak-Nazista, 145.
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4 | System legalnosci i praworzgdnosci
w panstwie prawodawczym

W roku 1932 Schmitt opublikowat krétkie studium zatytutowane Legalnos¢
i Prawomocnosé (Legalitit und Legitimitdt)”. ,Charakteryzuje - pisat w niej -
dzisiejsza sytuacje wewnetrzng Niemiec od strony prawa pafistwowego i kon-
stytucyjnego jako »zapaéé parlamentarnego paristwa prawodawczego”*®.,
Za zrédlo stabosci systemu parlamentarnego uznat konflikt miedzy wiadza
ustawodawczg a sadownicza. Dostrzegt w nim zrédlo niszczacego panistwo
antagonizmu. Obie strony sporu roscity sobie bowiem prawo do tego, by
autorytarnie i wylacznie stanowié o tym, czym jest mityczna ,legalnos¢”.

Spér ten doprowadza najpierw do chaosu, a nastepnie do stanu, w kté-
rym nikt nie posiada dostatecznej mocy do podjecia decyzji. Tymczasem
z punktu widzenia funkcjonowania panistwa podejmowanie biezgcych
decyzji ma charakter absolutnie kluczowy. Jezeli suweren nie moze decy-
dowa¢ o paristwie, wtenczas traci nad nim kontrole i powstaje anarchia.
Schmitt gorzko kwituje:

Uzasadnienie takiego bytu panistwowego tkwi w powszechnej legalnosci
wszelkiego panstwowego sprawowania wladzy. Zamkniety system legal-
nosci uzasadnia wymogi postuszenistwa i to, ze uchyla sie wszelkie prawo
do oporu. Specyficzna forma przejawiania sie prawa jest tu przepis prawny,
a specyficznym uzasadnieniem paristwowej przemocy - legalno$¢*°..

Schmitt jest surowy w swych ocenach. Oczywiscie widzi, ze paiistwo
prawodawcze legitymizuje swoja wladze pojeciem ,legalnosci” i ze thkwi
w nim caty system hierarchii, podporzadkowania oraz podziatu kompe-
tencji. W pluralizmie, bedacym integralna czescia takiego rodzaju pafistwa,
widzi czynnik ostabiajgcy strukture wspélnoty politycznej. Jak zauwaza:

Nowsze anglosaskie teorie paristwa (szczegdlnie interesujace sa te autorstwa
G.D.H. Cole’a oraz Harolda I. Laskiego'*”)) mienig sie ,pluralistycznymi”.

37 Carl Schmitt, Legalitit und Legitimitit (Miinchen und Leipzig: Duncker &
Humblot, 1932).

38  Schmitt, Legalnos¢ i prawomocnosé, 7.

39 Jbidem, 9.

40 Por. George D.H. Cole, The World of Labour. A Discussion of the Present and
Future of Trade Unionism. 4th ed. (London: G. Bell and Sons Ltd., 1920).
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W ten sposéb chcea nie tylko zanegowaé panistwo jako najwyzsza, wszech-
ogarniajacg jedno$¢, lecz przede wszystkim jego etyczne roszczenia do bycia
szczegblnym rodzajem wiezi spotecznej, wyzszym od jakichkolwiek innych
stowarzyszeni, w ramach ktérych ludzie zyja"*'..

Pluralistyczne parlamentarne pafistwo prawa to wedtug Schmitta staba,
niezdolna do spelniania swoich podstawowych zadan organizacja poli-
tyczna, ktéra jest wystawiona tak na ataki z zewnatrz, jak i najgorsze
z mozliwych ataki wewnetrzne czyli - wojny domowe.

»,Na przeciwleglym biegunie panistwa prawodawczego znajduje sie
paristwo rzqdowe, ktére charakterystyczny wyraz znajduje w wysokiej
osobistej woli i autorytarnym rozkazie rzadzacej glowy paristwa’*?l. Tym
samym nad niezdolnym do samostanowienia (lub w najlepszym wypadku
stabym i powolnym) pafistwem prawa stawia Schmitt twér, ktéremu
nadaje nazwe panstwa rzadowego. Decyzje podejmowane s3 tam spraw-
nie przez wszechmocnego suwerena, ktéry swoimi dyspozycjami kreuje
rzeczywisto$é panstwows, a takze oddzialuje na sprawy miedzynaro-
dowe. W interesie takiego absolutnego wiadcy jest, aby pafistwo opierato
sie o grupe o jednorodnym charakterze. Wielos¢ niesie bowiem za soba
zawsze ryzyko rozpadu, a jego zaistnienie generuje réznorakie konflikty:

W rzeczywisto$ci po rozpadzie jednoéci pafistwa rozmaite grupy spoteczne
same dokonuja odpowiednich rozstrzygnie¢, kierujac sie wlasnymi intere-
sami grupowym. Natomiast w przypadku jednostki, jak pokazuje doswiad-
czenie, nie ma innej przestrzeni wolno$ci niz ta, ktéra zapewnia jej silne
panistwo*],

Wedlug Schmitta istniejg sytuacje, w ktérych dyktatura moze cieszy¢
sie przymiotem legalnosci i nie naruszaé zasad praworzadnosci. ,Podobnie
jak dziatanie w obronie koniecznej, dyktatura to zawsze nie tylko akcja,
lecz takze kontrakcja”**! argumentuje niemiecki prawnik. Ma na mysli
dziatania nastawione na obrone wspdlnoty i paristwowosci, a takze zacho-
wanie istniejacego tadu spotecznego. Celem nadrzednym jest catkowite
spacyfikowanie wrogéw, a takze - paradoksalnie - ochrona dotychczas

41 Schmitt, , Etyka pafistwowa i paristwo pluralistyczne”.
42 Idem, Legalno$¢ i prawomocno$, 10.

43 Idem, ,Etyka paristwowa i paiistwo pluralistyczne”, 75.
44 Idem, Dyktatura, 169.
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istniejacego porzadku prawnego. Aby uratowaé ustanowiony wcze$niej
tad, w rekach suwerena nalezy zgromadzi¢ pelnie wladzy, bo tylko wtedy
bedzie mdgl skutecznie stanaé na jej strazy.

5

Kiedy Schmitt tworzyl swoja wizje dyktatury i uzasadniat jej wyzszosé
nad innymi ,legalnymi” ustrojami paiistwowymi, §wiat nie byl jeszcze
obcigzony potwornym dziedzictwem, jaki pozostawily po sobie XX-wieczne
totalitaryzmy. Wspdtczesny czytelnik niejednokrotnie zdziwi sie czesto-
tliwoscia, z jaka Schmitt postuguje sie argumentami o charakterze teolo-
gicznym oraz iloicia nawigzan do struktury oraz modelu funkcjonowania
Kosciota**, Dla niemieckiego prawnika najwazniejszym przymiotem dyk-
tatury jest wolna i nieograniczona mozno$¢ podejmowania decyzji poli-
tycznych. Te dwa czynniki w teorii pafistwowej Carla Schmitta sa ze soba

Rola decyzji w teorii dyktatury

nierozerwalnie zwigzane.

Jednym ze Zrédet inspiracji Schmitta sa poglady XIX-wiecznego hisz-
panskiego katolickiego kontrrewolucjonisty Juana Donoso Cortesa, ktéry
argumentowat:

nie chodzi tu, jak powiedzialem wczeéniej, o wybdr miedzy wolnoscig a dyk-
tatura; gdyby chodzito o wybdr miedzy wolnoscia, a dyktatura, to glosowat-
bym za wolnoscia, jak wszyscy, ktérzy tu siedzimy. Chodzi o to, i na tym
zakoncze, by dokonaé wyboru miedzy dyktaturg insurekeji a dyktatura
Rzadu; w takim wypadku wybieram dyktature Rzadu jako mniej ucigz-
liwg i mniej uwlaczajaca. [...] Chodzi o wybér miedzy dyktatura odgérna
i dyktatura oddolna; ja wybieram te, ktéra przychodzi z géry, poniewaz
przychodzi z obszaréw czystszych i jasniejszych; chodzi na koniec o wybér
miedzy dyktaturg sztyletu i dyktatura szabli; wybieram dyktature szabli,

poniewaz jest szlachetniejsza*..

45 Por. idem, Teologia Polityczna i inne pisma, 105-140.
46 Juan Donoso Cortés, O katolicyzmie, liberalizmie i socjalizmie, ttum. Marta
Wéjtowicz-Weisto (Krakéw: Osrodek Myséli Politycznej, 2018), 316.
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Stabosé, jaka Carl Schmitt okazuje XIX-wiecznym doktrynom kontrre-
wolucyjnym, jest zauwazalna, jednak podziw jego nigdy nie przerodzit sie
w bezkrytyczne uwielbienie. Nie byt az tak naiwny. Doskonale zdawat sobie
sprawe, ze nie ma powrotu do ancien regime’u. Swiadomos¢ ta sktonita go do
zbudowania wtasnej wizji dyktatury. Od ulubionych autoréw zaczerpnat
wiele. Donozjaniska wizje eksponujaca warto$¢ zdecydowanego dziatania
w warunkach nadzwyczajnych zaadaptowat i uksztattowal na nowo.

Dzi$ jedyng prawomocnoscia jest posiadanie sity i psychiczna zdolno$é suwe-
rena do brutalnego uzycia przemocy wobec buntownikéw. Legitymistyczna
monarchia umarta. Zdolno$¢ do decyzji politycznej i pacyfikacji ttuméw za
pomoca grenadieréw i kartaczy jest jedynym uprawomocnieniem panowa-
nia politycznego!*”.

Z takim ujeciem w pelni zgadzat sie Carl Schmitt.

W Schmittaniskiej wizji dyktatury kluczowa role odgrywa specyficznie
ujeta forma decyzji politycznej. To ona, a nie system norm konstytuuje
wszechogarniajaca rzeczywisto$é panstwowa. Decyzje ksztattuja prawo
panistwowe, a w stanie nadzwyczajnym sa prawem. Ich jedynym twérca
i egzekutorem jest suweren. Schmitt podkresla:

To, ze kazda dyktatura obejmuje wyjatek od normy, nie oznacza losowej
negacji dowolnej normy. Wewnetrzna dialektyka pojecia dyktatury polega
na tym, ze negowana jest ta norma, ktérej obowigzywanie w historyczno-
-politycznej rzeczywistosci dyktatura ma zapewni¢™*®.,

Dlatego dyktatura to nie wyjeta spod prawa samowola obejmujacego
urzad suwerena, ale legalna wladza, ktéra w ramach istniejacego prawa
przywraca porzadek. Dyktator w tym kontekscie nie sprawuje pouvoir
constituant, ale pouvoir constitué. Nie ksztattuje nowego systemu prawnego
czy panstwowego, ale mocg swoich decyzji politycznych w warunkach eks-
traordynaryjnych zaprowadza tad. Pojecie decyzji w wizji Carla Schmitta
mozna oprze¢ o trzy kluczowe terminy takie jak: suwerenno$é, politycznosé
oraz stan nadzwyczajny.

47  Wielomski, Katolik-Prusak-Nazista, 147.
48 Schmitt, Dyktatura, 15.
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6

Schmittaniskie spojrzenie na pozakonstytucyjne instrumenty ochrony
panstwa jest wcigz aktualne. Wedlug Carla Schmitta pojecie decyzji jest
niezbednym czynnikiem do przywracania tadu w razie wystapienia stanéw
nadzwyczajnych. Decyzja to porzadek, poniewaz jest dzialaniem, a wiec odpo-
wiedzig na zadane pytanie, reakcja na wydarzenia i w koficu jednoznacznym
odpowiedzeniem sie ,za lub przeciw”. Schmittaniskie ujecie nie pozostawia
miejsca na syntezy. Nie ulega watpliwosci, ze decyzja polityczna w rozwa-
zaniach niemieckiego jurysty byta niezbywalnym atrybutem suwerena.
W warunkach stanu nadzwyczajnego decyzja wlasnie zaprowadzat on tad
i przywracal porzadek konstytucyjny. O tym, czy zachodzi tenze stan przesa-
dza ostatecznie ten, w ktérego rekach ogniskuje sie wiadza do podjecia decy-
zji politycznej, a ktéra sprowadza sie do odpowiedzina pytanie: Kiedy koniczy
sie porzadek spoteczny, i zaczyna sie wojna wszystkich ze wszystkimi**..
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1 Wprowadzenie

Zagadnienie zakoniczenia ludzkiego zycia, zwtaszcza spowodowane dobro-
wolnie przez dzierzyciela tego dobra, od dawna fascynuje badaczy réz-
nych dyscyplin nauk, budzac przy tym niemate emocje. Z samobéjstwem
wiazg sie bowiem zaréwno problemy filozoficzno-etyczne czy teologiczne,
jak i socjologiczne, psychologiczne oraz prawne. Majac na wzgledzie te
ostatnie, warto wskaza¢ teze Marka Mozgawy i Pawla Bachmata, zgodnie
z ktéra do sfery wiedzy powszechnej przynalezy fakt, iz osoby dopuszcza-
jace sie nieudanych préb samobéjczych nie sa karane na podstawie norm
wspélczesnego prawa karnego!®!. Teza ta nie budzi watpliwosci - osoby,
ktére przezyly prébe samobéjcza nie podlegaja odpowiedzialnosci karnej.
Istotnym jest jednak udzielenie odpowiedzi na pytanie - dlaczego?

W zwigzku z powyzszym nalezy dokona¢ analizy préby samobdjczej
z perspektywy norm prawa karnego, aby ustali¢ czy zachowanie niedo-
sztego samobdjcy jest czynem, a nastepnie czy cechuje sie bezprawnoscia,
karygodno$cia oraz czy jego sprawcy mozna przypisaé¢ wine. Ktéregos
z tych elementéw musi bowiem brakowaé, skoro préba samobéjcza nie jest
traktowana przez wymiar sprawiedliwosci jako przestepstwo. Nie wystar-
czy bowiem stwierdzenie, ktérego dokonuje Jarostaw Warylewski, ze
»[.-.] bezkarno$é¢ usitowania samobéjstwa [...] wynika ze wzgledéw celo-
wosciowych, kryminalnopolitycznych, a nie uznania, ze nie jest to czyn
spotecznie szkodliwy”™. Nalezy ustali¢, dlaczego czyn ten nie podlega
karze, skoro jest - jak stusznie zauwaza Warylewski - spotecznie szkodliwy.

1 Zob. Michat Grudecki, ,,Zgoda dzierzyciela dobra na nietypowe zachowania
seksualne” Czasopismo Prawa Karnego i Nauk Penalnych, z. 3 (2019): 85.

2 Tak tez Brunon Holyst, Samobéjstwo. Przypadek czy koniecznos¢ (Warszawa:
Panistwowe Wydawnictwo Naukowe, 1983), 17; Rajnhardt Kokot, ,,Z problematyki
karalnego doprowadzenia do samobdjstwa - uwagi na tle ustawowych znamion
art. 151 k.k. Cze$¢ I” Nowa Kodyfikacja Prawa Karnego, nr 35 (2015): 13.

3 Marek Mozgawa, Pawet Bachmat, ,Crime of Persuasion to Commit or
Assistance in the Commission of Suicide under Article 151 CC” Ius Novum, nr 2
(2017): 62. Zob. tez Brian L. Mishara, David. N. Weisstub, ,The Legal Status of
Suicide: A Global Review” International Journal of Law and Psychiatry, nr 44 (2016):
54-74; Marek Kulik, ,Odpowiedzialno$¢ karna za podzeganie lub pomocnictwo do
samobéjstwa w wybranych paristwach”, [w:] Samobdjstwo, red. Marek Mozgawa
(Warszawa: Wolters Kluwer, 2017), 118; Konrad Burdziak, Samobdjstwo w prawie
polskim (Warszawa: Wolters Kluwer, 2019), 118-119.

4 Jaroslaw Warylewski, ,W sprawie prawnokarnego postrzegania eutanazji’
Paristwo i Prawo, nr 3 (1999): 77. Tak tez Jarostaw Tekliniski, ,Czy cztowiek ma prawo
do samobéjstwa?” humanistika, t. II (2018): 101.

4
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Ustalenie, ktérego elementu brakuje w strukturze przestepstwa nie
ma wartoSci istotnej wytacznie dla dogmatyki prawa karnego, lecz jest
wazne réwniez dla praktyki'®!. Udzielenie odpowiedzi na to pytanie pomoze
rozstrzygnaé szereg dalszych watpliwosci prawnych zwigzanych z samo-
béjstwami, m.in. zagadnienie dopuszczalnosci przeciwdziatania prébom
samobdjczym w sposéb wypelniajacy znamiona typéw czynéw zabro-
nionych przeciwko dobrom prawnym samobéjcy dobrom, co ma istotne
znaczenie dla wszystkich stojacych przed decyzja - ratowaé czy nie rato-
waé osobe zamierzajaca targnaé sie na wlasne zycie!*? Istotne w praktyce
jest takze rozstrzygniecie, czy samobdjcy przystuguje prawo do obrony
koniecznej przed dziataniami oséb spieszacych im na pomoc”.

Na wstepie warto zatem postawi¢ hipoteze, w §wietle ktdrej zacho-
wanie samobdjcy, ktéry przezyt targniecie sie na wtasne zycie wypetnia
znamiona typu z art. 13 § 1w zw. z art. 148 § 1 Kodeksu karnego. Samobdjca
usituje wszak zabi¢ cztowieka - samego siebie, godzac w dobro prawne,
ktérym nie moze swobodnie dysponowa¢'®!, Hipoteza ta pozwoli prowadzié
dalszg analize prawnokarng w oparciu o tzw. model (strukture) przestep-
stwa, a w zasadzie pozostale jego elementy, poczawszy od bezprawno-
$ci. Wypelnienie znamion typu czynu zabronionego jest réwnoznaczne
z mieszczeniem sie zachowania sprawcy w zakresie normowania normy
sankcjonowanej (ztamaniem zakazu danego zachowania), dekodowanej
z przepisu stanowigcego typ i wskazuje na bezprawno$¢ zachowania, lecz
jej nie przesadzal®. Bezprawnoécia karna jest bowiem zgodnoéé czynu
z ustawowymi znamionami (zachowanie mieszczace sie w zakresie normo-
wania normy sankcjonowanej przy jednoczesnym niezaistnieniu sytuacji
kontratypowej (zachowanie mieszczace sie zakresie zastosowania normy
sankcjonowanej)..

5 Michat Grudecki, ,Pandemiczna klauzula dobrego Samarytanina - kontratyp,
ekskulpant czy przepis ,martwy”?” Horyzonty Polityki, t. XIII (2022): 142.

¢ Andrzej Wasek, Prawnokarna problematyka samobdjstwa (Warszawa: Pani-
stwowe Wydawnictwo Naukowe, 1982), 28.

7 Wasek, Prawnokarna, 28.

8 0 zyciujako dobru prawnym, ktérym cztowiek nie moze dysponowac - zob.
Michat Grudecki, Kontratypy pozaustawowe w polskim prawie karnym (Warszawa:
C.H. Beck, 2021), 339.

° Michat Grudecki, Olga Sitarz, Prawo karne i prawo wykroczen. Skrypt (War-
szawa: Difin, 2022), 32.

10 Grudecki, Sitarz, Prawo, 31-32; Leszek Wilk, ,Rozdziat VI. Bezprawnos¢
i wina”, [w:] Prawo karne. Czg$¢ ogélna, szczegélna i wojskowa, red. Teresa Dukiet-
-Nagérska (Warszawa: Lexis Nexis, 2010), 108-109.
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Nie budzi watpliwosci fakt, ze w polskiej nauce prawa karnego kon-
kuruje kilka ujeé struktury przestepstwa". Tekst ten nie ma jednak na celu
przesadzenia, ktéra z nich jest wlasciwa. Analiza zostanie przeprowadzona
wiec w oparciu o jedna z koncepcji czteroelementowych, zgodnie z ktéra
przestepstwem jest czyn bezprawny, karygodny i zawiniony™?., Teoria ta
zdaje sie by¢ najwlaéciwsza w §wietle regulacji art. 1, 2, 7i 9 k.k."?],

Niniejszy artykul nie bedzie poswiecony szczegétowym rozwazaniom na
temat definiowania samobdjstwa, czy dokonywaniu analizy ustawowych
znamion typéw czynéw zabronionych z art. 151 k.k. (namowa lub pomoc
w samobéjstwie) i z art. 150 k.k. (zabéjstwo eutanatyczne). Na ten temat
wypowiedziano sie w doktrynie do$¢ wyczerpujaco. Jego celem jest nie
takze szczegbélowe przedstawienie przyczyn i motywdéw samobdjstw, jak
réwniez dokonanie oceny samobdéjstwa z innej niz prawnokarna perspek-
tywy. Wszystkie rozwazania dotyczy¢ beda préb samobéjczych podejmo-
wanych przez doroste i niepozbawione wolnoéci osoby tak, by uniknaé
interesujacych, lecz lezacych na uboczu podejmowanego tematu zagadnien
ocen prawnych samobéjstwa dzieci i mtodziezy oraz oséb osadzonych czy
podlegajacych stuzbie wojskowej. Kwestie te moga podlegaé prawnokarnej
analizie w odrebnym opracowaniu.

Na potrzeby prowadzonych badan przyjeta zostanie definicja samobdj-
stwa zaproponowana przez Andrzeja Waska, wykorzystujaca nomenkla-
ture karnistyczna™*. Zgodnie z nia:

[...] mozna okre§li¢ samobdjstwo jako zadanie sobie §mierci poprzez
bezposrednie lub posrednie dziatanie lub zaniechanie dziatania, jezeli
sprawca - ofiara chciata tego skutku lub przewidujac mozliwo$¢ jego nasta-
pienia godzita sie nan"?.

11 Pjotr Kardas, ,O relacjach miedzy strukturg przestepstwa a dekodowanymi
z przepiséw prawa karnego strukturami normatywnymi” Czasopismo Prawa Kar-
nego i Nauk Penalnych, nr 4 (2012): 25.

12 Tak Grudecki, Sitarz, Prawo, 30; Marian Cie$lak, Polskie prawo karne. Zarys
systemowego ujecia (Warszawa: Paristwowe Wydawnictwo Naukowe, 1990), 65.

13 Lech Gardocki, ,Pojecie przestepstwa i podziaty przestepstw w polskim
prawie karnym” Annales Universitatis Mariae Curie-Sklodowska. Sectio G, nr 2 (2013):
30.

14 Definicja Waska aprobowana jest takze przez Tekliniskiego, ,Czy”, 99.

15 Wasek, Prawnokarna, 13. Ciekawa, choé nieco skomplikowang definicje samo-
béjstwa podaje réwniez Burdziak, Samobdjstwo, 45-46.
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Préba dokonana przez Waska jest modyfikacja najpopularniejszej (kla-
sycznej)"®! definicji samobéjstwa autorstwa Durkheima, ktéry za czyn ten
uwaza:

[...] kazdy przypadek §mierci, ktéry bezposrednio lub posrednio wynika
z pozytywnego lub negatywnego dziatania ofiary, ktéra wiedziata, ze da
ono taki rezultat™”..

2 | Prawna ocena samobdjstwa -
stanowisko doktryny i orzecznictwa

Zdecydowana wigkszo$¢ przedstawicieli doktryny opowiada sie za uzna-
niem bezkarnosci préb samobéjczych. Ich zdaniem kryminalizacja tego
zachowania nie realizuje funkcji prawa karnego (prewencji indywidual-
nej oraz generalnej czy sprawiedliwo$ciowej), jak réwniez jest sprzeczna
z zasada humanitaryzmu'®, Zagrozenie kara nie jest w stanie skutecznie
odstraszy¢ potencjalnego samobéjce od swojego czynu®.. Mozna tez spo-
tkac sie z pogladem, w §wietle ktérego samobéjstwo jest zachowaniem
prawnie irrelewantnym!®°,

16 Zuzanna Gadzik, ,Prawnokarna ocena samobdjstwa” Roczniki Nauk Prawnych,
nr 3 (2012): 138.

17 Emile Durkheim, Samobéjstwo. Studium z socjologii, ttum. Krzysztof Wakar
(Warszawa: Oficyna Naukowa, 2006): 51.

18 Marian Cieélak, ,§ 37", [w:] System Prawa Karnego. O przestepstwach w szcze-
g6lnosci, red. Igor Andrejew (Wroctaw: Zaktad Narodowy im. Ossoliriskich, 1985),
373-374; Katarzyna Doroszewska, ,Samobdjstwo wspomagane w prawie polskim
oraz niemieckim. Uwagi na tle wyroku Federalnego Trybunatu Konstytucyjnego”
Konteksty Spoteczne, nr 2 (2020): 249; Jacek Malczewski, ,,Problemy z prawng kwa-
lifikacja lekarskiej pomocy do samobéjstwa” Prokuratura i Prawo, nr 11 (2008): 22;
Kokot, ,Z problematyki”, 17-19; Michat Grudecki, ,Wybrane prawnokarne aspekty
préb samobéjczych, naktaniania do samobdjstwa oraz pomocy w samobdjstwie”
Wojskowy Przeglqd Prawniczy, nr 2 (2019): 63-64; Teklinski, ,Czy”, 100.

19 Malczewski, ,Problemy”, 22.

20 Mozgawa, Bachmat, ,Crime”, 62; Przemystaw Konieczniak, ,W sprawie
eutanatycznej pomocy do samobéjstwa (Na marginesie sporu J. Warylewski -
K. Poklewski-Kozielt)” Paristwo i Prawo, nr 5 (1999): 75.
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Jednym z gléwnych argumentéw przedstawicieli nauki opowiadajacych
sie przeciwko uznaniu czynu samobdjcy za wypelniajacy znamiona typu
z art. 13 § 1w zw. z art. 148 § 1 k.k. jest fakt istnienia typizacji z art. 151 k.k.
Ttumacza oni, ze przy takiej kwalifikacji do oddania prawnokarnej zawarto-
Sci czynéw opisanych w art. 151 k.k. wystarczataby konstrukcja podzegania
(art.18 §2k.k.) i pomocnictwa (art.18 § 3 k.k.) do zbrodni z art. 148 § 1 k.k.”**..
Zdaniem Konrada Burdziaka bezposredni zakaz targniecia sie na wiasne
zycie stalby w sprzecznosci z konstytucyjna zasada proporcjonalnoéci'®?:

a. niebedacnarzedziem przydatnym do zwalczania samobéjstw, gdyz
norma zakazujaca targniecia sie na wlasne zycie nie mogtaby wpty-
na¢ na motywacje suicydenta;

b. nie bedac narzedziem niezbednym do zwalczania samobéjstw,
gdyz mozna stosowaé mniej inwazyjne $rodki przeciwdziatania
samobdjstwom;

c. nie bedac dedykowanym ochronie zadnej z grup débr prawnych
wymienionych w art. 31 ust. 3 Konstytucji RP.

Ponadto, jak zauwaza Przemystaw Konieczniak, ustawodawca mégt
wyrazi¢ dezaprobate wobec samobdjstwa bezposrednio je kryminalizujac
bad? postugujac sie formula odstapienia od wymierzenia kary*. Réwniez
wedtug Andrzeja Zolla zamach samobdjczy nie realizuje znamion zadnego
z typéw czynéw zabronionych,

Bezkarno$¢ préb samobéjczych nie oznacza - w swietle pogladéw nie-
ktérych reprezentantéw doktryny - prawa cztowieka do samobéjstwa,

21 tukasz Pohl, ,Kierowanie wykonaniem samobdjstwa oraz polecenie jego
wykonania w polskim prawie karnym (analiza de lege lata i postulaty de lege
ferenda)”, [w:] Teoretyczne i praktyczne problemy wspétczesnego prawa karnego. Ksiega
Jubileuszowa dedykowana Profesorowi Tadeuszowi Bojarskiemu, red. Aneta Michalska-
-Warias, Ireneusz Nowikowski, Joanna Piérkowska-Flieger (Lublin: Wydawnictwo
Uniwersytetu Marii Curie-Sklodowskiej, 2011), 526; Konard Burdziak, ,,Samobéjca
czy zab6jca? Kilka stéw na temat statusu samobéjstwa w polskim prawie karnym”
Wojskowy Przeglad Prawniczy, nr 4 (2014): 136-138; Burdziak, Samobéjstwo, 123-125.
22 Calo$¢ za Burdziak, Samobdjstwo, 125.
23 Konieczniak, ,W sprawie”, 77.
24 Andrzej Zoll, ,Komentarz do art. 151", [w:] Kodeks karny. Czes¢ szczeglna,
t. I, Komentarz do art. 117-211a, red. Wodzimierz Wrébel, Andrzej Zoll (Warszawa:
Wolters Kluwer, 2017), 320.
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lecz wytacznie to, ze sprawca zamachu na wiasne Zycie nie zostanie uka-
rany®®!. Zdaniem Waska polska doktryna od lat sprzeciwia sie uznaniu
prawa czlowieka do samobdjstwa, nie wyrazajac takiego zakazu wprost,
lecz przez przyjecie zalozenia o koniecznosci absolutnego przeszkadzania
samobéjstwul®!. Praktyka pokazuje, ze samobéjcéw ratuje sie nawet whrew
ich ujawnionej woli, a niedokonanie tego moze grozi¢ odpowiedzialnoscia
karna z art. 162 § 1 k.k.*”). Wasek zauwaza réwniez, ze gdyby czlowiek
mial prawo do samobéjstwa, to nikle uzasadnienie miataby kryminaliza-
cja namowy do samobéjstwa i pomocy w samobéjstwie (art. 151 k.k.)%.
Podobny argument wywodzi z art. 150 § 1 k.k., typizujacego tzw. zabéjstwo
eutanatyczne, piszac, ze czlowiek nie moze zrzec si¢ prawnokarnej ochrony
swojego zycia®. Wskazuje sig, ze zycie ludzkie ma tak duza warto$é, iz
jego dzierzyciel nie moze nim swobodnie dysponowaé®. Zdaniem Gadzik
ze wzgledu na fakt, iz samobdjstwo godzi posrednio w spoteczenstwo,
powinno by¢é zwalczane wszystkimi sposobami®"l,

Wasek zwraca jednak uwage, ze skoro nie istnieje ani nakaz, ani zakaz
samobdjstwa, to powinno byé ono czynem dozwolonym prawnie?..
Wskazuje ponadto na istniejacag w naszym systemie prawnym kardynalng
zasade wolnosci chorego od przymusu leczenia, sugerujac, ze zakaz stoso-
wania przymusowych czynnoéci leczniczych oznacza de facto prawo decydo-
wania o wiasnym zyciu i $émierci, czyli to samo, co prawo do samobéjstwal*!.
Uznanie, ze obywatel ma prawny obowigzek zycia, a nie prawo do zycia,
stanowiloby wedlug Waska zaprzeczenie prawa czlowieka do dysponowa-
nia swojg osoba™*. W podobnym tonie wypowiada sie Jarostaw Tekliniski,

25 Tak Malczewski, ,Problemy”, 25; Monika Platek, ,Prawna natura samobéj-
stwa. Od anomii po autonomie”, [w:] Samobéjstwo, red. Marek Mozgawa (War-
szawa: Wolters Kluwer, 2017), 256-257.

26 Wasek, Prawnokarna, 15; Magdalena Budyn-Kulik, ,Doprowadzenie i pomoc
do samobéjstwa w polskim kodeksie karnym”, [w:] Samobéjstwo, red. Marek Moz-
gawa (Warszawa: Wolters Kluwer, 2017), 64-65.

27 Wasek, Prawnokarna, 26; Malczewski, ,,Problemy”, 25; Budyn-Kulik, ,Dopro-
wadzenie”, 65.

28 Wasek, Prawnokarna, 29.

29 Tbidem, 36.

30 Malczewski, ,Problemy”, 22; Gadzik, ,Prawnokarna”, 139.

31 Gadzik, ,Prawnokarna”, 139.

32 Wasek, Prawnokarna, 15-16. Tak tez chyba twierdzi Tekliriski, ,Czy”, 102 oraz
Platek, ,,Prawna’, 254.

33 Wasek, Prawnokarna, 23.

34 Tbidem, 22.
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wywodzac prawo do samobdjstwa z obowigzku poszanowania konstytu-
cyjnie chronionej nietykalnosci cielesnej oraz wolnoéci osobistej**.. Autor
ten uwaza, ze ,,akceptacja tezy o istnieniu zasady wolnosci chorego od
przymusu leczenia oznacza de facto przyznanie cztowiekowi prawa do
popelnienia samobéjstwa”**. Ostatecznie jednak J. Teklifiski opowiada
sie przeciwko prawu czlowieka do samobéjstwa, biorac pod uwage skutki,
ktére akt ten wyrzadza cztonkom spoteczeristwal®”,

3

Samobdjstwo jako czyn cztowieka
i jako czyn bezprawny

Nie mozna mieé watpliwosci, ze zachowanie samobéjcy spelnia przestanki

uznania za czyn czlowieka w rozumieniu prawa karnego. Jest ono uze-
wnetrznione i stanowi wynik woli cztowieka, majacego prymarna wolnosé

dzialania bad% zaniechania - sterowania swoja wolg"®*. W trakcie niewy-
muszonych préb samobdéjczych nie ma miejsca przymus bezwzgledny, akty
te nie s3 wynikiem odruchéw bezwarunkowych, jak réwniez nie zachodza
w stanach wylaczajacych obiektywna moznoéé dziatania®®. Statystyczny
samobdjca nie dziala réwniez w stanie fizjologicznej niemoznosci kon-
trolowania organizmu i jest zdolny do odbierania bodZcéw psychicznych

z zewnatrz*°l. W typowym przypadku targniecia sie na wlasne zycie nie

zachodza zatem zadne okolicznosci uniemozliwiajgce przypisanie zacho-
waniu samobdjcy cechy czynu. Kluczowe jest zatem udzielenie odpowiedzi

na pytanie, czy czyn ten jest bezprawny.

Jak juz zostato wspomniane, ustalenie bezprawno$ci karnej wymaga
przesadzenia zgodno$ci czynu sprawcy z zakresem normowania oraz zakre-
sem zastosowania normy sankcjonowanej. Sytuacja ta ma miejsce wéw-
czas, gdy czyn ten wypelnia znamiona danego typu czynu zabronionego

35 Teklinski, ,Czy”, 103-104.

36 Tbidem, 107.

37 Ibidem, 121.

38 Grudecki, Sitarz, Prawo, 31; Jerzy Lachowski, Andrzej Marek, Prawo karne.
Zarys problematyki (Warszawa: C.H. Beck, 2021), 68.

39 Grudecki, Sitarz, Prawo, 52; Burdziak, Samobdjstwo, 42.

40 Grudecki, Sitarz, Prawo, 52; Lachowski, Marek, Prawo, 68.
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i jednoczes$nie nie realizuje znamion zadnego kontratypu. Z przepisu
art. 148 § 1 k.k. mozna zdekodowa¢ norme sankcjonowana o tresci: ,zaka-
zuje sie zabija¢ ludzi”; ujmujac proséciej: ,nie wolno zabijaé¢ czlowieka”.
Zakres zastosowania jest wyznaczony przez podmiot oraz przez okoliczno-
Sci, w ktérych sie aktualizuje. W przypadku normy dekodowanej z przepisu
art. 148 § 1 k.k. podmiotem tym sa wszyscy ludzie, za$ aktualizacja naste-
puje w kazdym przypadku usitlowania lub dokonania pozbawienia zycia
poza sytuacjami opisanymi przez okoliczno$ci wylaczajace bezprawnosé
(kontratypy). Nalezy zastanowi¢ sie, czy nieudana préba samobéjcza miesci
sie w zakresie normowania i zastosowania tejze normy, a wiec czy tfamie
zakaz usitowania zabijania czlowieka.

Aby méc stwierdzié, ze czyn cztowieka miesci sie w zakresie normowa-
nia normy sankcjonowanej, niezbedne jest przypisanie realizacji znamion
typu czynu zabronionego, z ktérego dana norma jest dekodowana. Typ
zart. 148 § 1k k. jest typem powszechnym, a zatem jego sprawca - zaréwno
usitowania, jak i dokonania - moze by¢ kazdy cztowiek, w tym samobdjca.
Znamie podmiotu jest spelnione. Zabéjstwo jest przestepstwem umys$lnym,
ktére moze zostaé popelnione w obu postaciach zamiaru. Samobéjca chce
pozbawi¢ siebie zycia, a wiec dziata w zamiarze bezposrednim, wypelnia-
jac znamie podmiotowe. Godzi we wlasne zycie - zycie ludzkie, ktdre jest
chronione opisywanym typem. Wypelnia w ten sposéb znamie przedmiotu
ochrony. W przypadku nieudanej préby samobdjczej usituje zabi¢ sie-
bie - cztowieka - realizujac poza znamieniem skutku (§mierci) pozostate
opisane w typie z art. 148 § 1 k.k. znamiona strony przedmiotowej (,zabija
czlowieka”). Ustawodawca, typizujac przestepstwo zabdjstwa nie postuguje
sie wszak okre$leniem: ,kto zabija drugiego czlowieka”. Najistotniejszym
jest jednak kwestia, czy samobéjca usitujac pozbawi¢ sie istnienia, czyni
to z naruszeniem regul postepowania z dobrem w postaci ludzkiego zycia.

Jednym ze znamion strony przedmiotowej jest ,,niedochowanie przez
sprawce regut postepowania z dobrem, ktére konkretyzuje znamie cza-
sownikowe wszystkich typéw”*']. Jest to znamie negatywne kazdego typu
czynu zabronionego. Reguly te sa dyrektywami wspétwyznaczajacymi
zakres normowania normy sankcjonowanej, wskazujacymi na dozwolony
sposéb obcowania z dobrami prawnymi'*?!. Reguly wynikaja zaréwno
z aktéw normatywnych, zasad ,sztuki” danego zawodu czy podejmowa-
nej czynnosci, jak réwniez ludzkiego dodwiadczenia, bedac wyrazem

41 Grudecki, Sitarz, Prawo, 37; Grudecki, Kontratypy, 186.
42 Grudecki, Sitarz, Prawo, 37; Grudecki, Kontratypy, 551.
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spotecznej akceptowalnosci optacalnoéci zachowan*!. Jednym z czyn-
nikéw wplywajacych na ksztalt regut postepowania z dobrem prawnym
jest swiadomie oraz swobodnie wyrazona przed rozpoczeciem realizacji
znamion oraz niewycofana w trakcie czynu zgoda dysponenta dobrem na
jego naruszenie**.,

Aby zgoda mogtla przeksztalci¢ reguly postepowania z dobrem tak, by
zezwalaly one na jego naruszenie, musi zosta¢ dotyczy¢ naruszenia dobra,
ktérego jest dysponentem. Trafnie zauwaza Borys Kadyszewski: ,Nie do
pogodzenia bowiem z fundamentalnymi prawami podstawowymi bylaby
sytuacja, w ktérej to jednostka ma prawo do wyrazenia zgody na narusze-
nie tych débr, ktére miatyby spoteczng wartos¢, w tym znaczeniu, ze sg to
dobra wylgcznie ponadindywidualne, ktérych zachowaniem zaintereso-
wany jest ogét spoleczenistwa’*l. Nalezy zatem odpowiedzieé na pytanie,

czy wiasne zycie, w ktére godzi zamachowiec, jest dobrem indywidualnym
czy ponadindywidualnym. Od tego zalezy, czy zgoda na jego pozbawienie
bedzie wptywatla na ksztalt regut postepowania z dobrem, a tym samym
na dekompletacje strony przedmiotowej typu z art. 148 § 1 k.k.
Wydaje sie, ze nie ma racji Wasek, piszac w kontekscie samobdéjstwa, ze
»zniszczenie lub uszkodzenie dobra, ktérego jest sie wylacznym posiada-
czem jest bezkarne na ogélnych zasadach”*®!. Fakt, zgodnie z ktérym czto-
wiek nie jest wylgcznym dysponentem dobra prawnego w postaci wlasnego
zycia jest przesadzony przez ustawodawce w drodze typizacji z art. 150
k.k."*"). Cztowiek nie ma prawa dysponowaé wtasnym zyciem - jest jego
dzierzycielem, a nie dysponentem!**. Prawo do zycia jest bowiem w $wietle
polskiego systemu prawa prawem nadprzyrodzonym i niezbywalnym!**’,
Uzasadnieniem takiego traktowania zycia ludzkiego moze by¢ teza, zgodnie
z ktéra czlowiek zyje nie tylko dla samego siebie, lecz jako istota spoteczna
musi uwzgledniaé potrzeby innych ludzi (np. rodziny, wspétpracownikéw)

43 Grudecki, Sitarz, Prawo, 37; Grudecki, Kontratypy, 551.

44 Por. Grudecki, Kontratypy, 552.

45 Borys Kadyszewski, ,Instytucja zgody dysponenta dobrem na przyktadzie
zabiegéw ubezptadniajacych” Roczniki Administracji i Prawa XXI, z. 3 (2021): 89.

46 Wasek, Prawnokarna, 48.

47 Grudecki, Kontratypy, 339; Grudecki, Wybrane, 75-76.

48 7Zoll, ,Art. 1517, 310.

49 Jolanta Pacian, ,Obowiazek prawnej ochrony zycia i zdrowia a eutanazja,
kryptanazja i wspomagane samob&jstwo” Przeglqd Prawa Publicznego, nr 2 (2016):
20. Nie oznacza to jednak, ze jego prawnokarna ochrona jest absolutna. Zob. Teresa
Dukiet-Nagérska, ,Esej o prawie do decydowania o niektérych przejawach zycia
osobistego” Nowa Kodyfikacja Prawa Karnego, t. XLIII (2017): 86.
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zwigzane z nim samym'*.. Jak zauwaza Arnold Gubiriski, 0gét posiada inte-
res w zachowaniu ludzi przy zyciu ze wzgledu na ,[...] niepowtarzalno$é
kazdej jednostkiludzkiej, wiezy rodzinne, spoteczne, przyjazni, jej wartos§é
jako twércy débr materialnych lub duchowych”™. Zas zdaniem Leszka
Lernella, kazda §mieré cztowieka (zaréwno naturalna jak i wskutek czynu
zabronionego) jest spolecznie szkodliwa, gdyz ,[...] wyrywa czlowieka
na zawsze z orbity stosunkéw spotecznych”®?l, W piémiennictwie mozna
tez napotkac poglad, w $wietle ktérego samobéjstwo wykracza przeciwko
zasadom wspéizycia spotecznego'®. Zycie ludzkie ma bowiem donioste
znaczenie spoteczne na plaszczyznie utylitarnej, ekonomicznej i emocjo-
nalnej®*. Samobéjca wyrzadza spoteczenistwu szkode, gdyz swoim czynem
uchyla sie od obowiazkéw, ktére ciaza na nim wobec tego spoteczeistwa®?.

Powyzsze rozwazania prowadza do wniosku, iz wyrazenie zgody na
pozbawienie wlasnego zycia przez samobdjce nie modyfikuje regut poste-
powania z dobrem w postaci tegoz zycia. Czyn samobdjcy wypelnia zatem
wszystkie znamiona typu czynu zabronionego z art. 148 § 1 k.k. - oczywi-
Scie oprécz skutku, gdyz analizujemy nieudana prébe samobdjcza z per-
spektywy odpowiedzialnoéci za usitowanie zabéjstwa (art. 13 § 1 w zw.
z art. 148 § 1 k.k.), mieszczac sie w zakresie normowania normy sankcjo-
nowanej zakazujacej usitowania pozbawienia zycia czlowieka. Nie sposéb
réwniez wskazaé zadnego kontratypu, ktéry ograniczylby w przypadku
préby samobdjczej zakres zastosowania opisywanej normy sankcjono-
wanej. Samobéjca nie dziala wszak w obronie koniecznej (art. 25 § 1 k.k.),
nie poswieca tez swojego zycia celem uchylenia niebezpieczenistwa gro-
zacego dobru cenniejszemu (stan wyzszej koniecznosci - art. 26 § 1 k.k.).

50 Michatl Grudecki, Mateusz Sajkowski, ,, Suicide from the Joint Perspective of
Canon Law and Polish Law” Acta Iuris Stetinensis, nr 3 (2020): 32; Cieélak, ,,§ 37", 373.

51 Arnold Gubiniski, Wylgczenie bezprawnosci czynu. O okolicznosciach uchyla-
jacych spoteczng szkodliwosé czynu (Warszawa: Uniwersytet Warszawski, 1961), 8o.
Tak tez Cieélak, ,§ 377, 373.

52 Leszek Lernell, Zagadnienia zwigzku przyczynowego w prawie karnym (War-
szawa: Wydawnictwo Prawnicze, 1961), 85.

53 Wasek, Prawnokarna, 19.

54 Kokot, ,Z problematyki”, 17. Podobnie Brunon Hotyst, Przywréceni zyciu
(Warszawa: Paristwowe Wydawnictwo Naukowe, 1991), 191.

55 Tadeusz Slipko, ,Pojecie samobéjstwa bezposredniego i posredniego w $wie-
tle wspétczesnych dyskusji” Roczniki Filozoficzne, nr 2 (1964): 105; Eugeniusz Bielicki,
Psychospoleczne uwarunkowania samobdjstw dokonanych: studium oparte na badaniach
przeprowadzonych w wojewédztwie bydgoskim i obejmujgce lata 1970-1974 (Bydgoszcz:
Wydawnictwo Uczelniane WSP, 1978), 8.
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Samobéjca nie dziata wszak w obronie koniecznej (art. 25 § 1 k.k.), nie
poswieca tez swojego zycia celem uchylenia niebezpieczenistwa grozacego
dobru cenniejszemu (stan wyzszej koniecznosci - art. 26 §1k.k.), ktérego
to niebezpieczenstwa nie mozna inaczej uniknaé. Wydaje sie bowiem, ze
nie sposéb uznaé prawa do samostanowienia za dobro cenniejsze od zycia.
Préba samobéjcza nie wypelnia ponadto znamion kontratypu, tzw. eks-
perymentu (art. 27 k.k.), czy innych kontratypéw pozakodeksowych, np.
dziatania w ramach uprawnien badz obowigzkéw.

Powyzsze rozwazania prowadzg do wniosku, ze targniecie sie na wlasne
zycie jest czynem bezprawnym!**. Podsumowujac - samobéjca przekracza
norme sankcjonowang zakazujaca usitowania pozbawienia zycia jakiego-
kolwiek cztowieka, ktérg mozna dekodowa¢é z przepiséw art. 13 § 1 w zw.
zart. 148 §1k.k. Zaden kontratyp nie ogranicza zakresu zastosowania tejze
normy®”\. Zachowanie niedoszlego samobéjcy miesci sie tez w zakresie
normowania omawianej normy, gdyz realizuje on znamiona wspomnia-
nego typu czynu zabronionego, w tym znamie negatywne, nie postepujac
zgodnie z przyjetymi regutami postepowania z dobrem w postaci ludz-
kiego zycia'®®l. Reguly te nakazuja poszanowanie zycia, nie zezwalajac
w tym przypadku na jego naruszenie. Wymagane jest réwniez wystapienie
zwigzku przyczynowego pomiedzy czynem samobéjcy a zdarzeniem bez-
posrednio zagrazajacym jego zyciu. Stad tez nie sposéb wykluczy¢ realiza-
cji znamion zbrodni z art. 13 § 1 w zw. z art. 148 § 1 k.k. przez niedosztego
samobdjce, ktéry nie wystepowat bezposrednio przeciwko wlasnemu zyciu,
lecz posrednio, przyktadowo prowokujac policjanta do oddania strzatu
w jego kierunku'*!,

Samobdjstwo nie moze zostac¢ potraktowane jako zachowanie spotecznie
akceptowalne w ramach kategorii zachowan luksusowych®”, gdyz straty,
ktére generuje dla spoteczenstwa, znacznie przewyzszaja jedyny zysk
w postaci poszanowania prawa jednostki do samostanowienia. Nie mozna
zatem poréwnacé proby samobdjczej z innymi ryzykownymi zachowaniami,
akceptowanymi przez spoteczenistwo przy zachowaniu zasad ostroznosci,
ktére minimalizuja ptynace wobec ludzkiego zycia lub zdrowia zagrozenie
(np. sporty ekstremalne, nietypowe zachowania seksualne czy zabiegi

56 Zoll, ,Art. 1517, 319.

57 Zob. nt. tej konstrukcji Grudecki, Kontratypy, 547.

58  Zob. nt. tej konstrukcji Grudecki, Kontratypy, 547.

59 Przyktad podany przez Burdziaka, Samobéjstwo, 43.

60  Zob. o zachowaniach luksusowych Grudecki, Kontratypy, 164-165.
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medycyny estetycznej). Samobéjstwo wcigz pozostaje negatywnie oceniane
przez cze$é polskiego spoteczenistwa, bedac swoistym tematem tabu'®",
Trudno zatem twierdzié, ze moze by¢ spotecznie akceptowane, a jego
usilowanie nie naruszaé¢ panujacych w spoteczenstwie regut postepowa-
nia z ludzkim zyciem. Co wiecej, mozna podaé w watpliwos¢ teze, zgod-
nie z ktéra prawo do samobéjstwa wyptywa z prawa do samostanowienia/®?!.

4

Zostalo przyjete, ze w zwiagzku z obiektywna - bezwzgledna - wartoscia
ludzkiego zycia zamachy samobdjcze s czynami bezprawnymi'®®l. Nie
ulega watpliwosci, ze czyn bezprawny, wypelniajacy znamiona typu czynu
zabronionego, jest jednoczesnie zachowaniem spotecznie szkodliwym!**l.
Istotna jest wylacznie odpowiedz na pytanie czy stopien tej spotecznej
szkodliwosci jest wyzszy niz znikomy tak, by méc uznaé je za karygodne.

Ocena stopnia spotecznej szkodliwosci jest dokonywana w kazdej
sprawie indywidualnie, z perspektywy kwantyfikatoréw z art. 115 § 2 k.k.
Znikomo$¢ spolecznej szkodliwosci wynikaé moze z wypadkowej ele-
mentéw skladajacych sie na te szkodliwosé®!, powodujac, ze generalnie
naganny czyn in concreto nie wykazuje tej cechy. Kryteria te moga oddzia-
tywaé w rézna strone, a wysokie natezenie jednego wigza¢ sie z niskim
natezeniem drugiego'®®.. Spoteczna szkodliwoéé przestepstwa in genere
(w zasadzie spoleczne niebezpieczenistwo), odzwierciedlona m.in. w usta-
wowym zagrozeniu karg, nie przesadza o niemoznosci uznania braku
karygodnoéci konkretnego czynu realizujacego znamiona tego typu'®”,

Samobdjstwo jako czyn karygodny

61 Doroszewska, ,Samobéjstwo”, 248; Platek, ,Prawna”, 235-243.

62 Zob. wyrok ETPCz z dnia 29 kwietnia 2002 r. Pretty przeciwko Wielkiej
Brytanii, 2346/02 w: Nowy Europejski Trybunat Praw Czlowieka. Wybdr orzeczeri
1999-2004, red. Marek Antoni Nowicki (Krakéw: Zakamycze, 2005), 160.

63  Por. Kokot, ,,Z problematyki”, 17.

64 Grudecki, Kontratypy, 133.

65 Wyrok SN z dnia 28 sierpnia 2003 r., IIl K 45/03, LEX nr 152023; Pawet Daniluk,
,Ocena spotecznej szkodliwosci czynu” Prokuratura i Prawo, nr 6 (2011): 129; Domi-
nik Zajac, , Stopieni spotecznej szkodliwosci jako okolicznoéé rzutujgca na wymiar

kary” Pafistwo i Prawo, nr 11 (2017): 67.

66 Zajac, ,Stopien”, 63.

67 Daniluk, ,,Ocena”, 128-129.
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w tym usilowania samobéjstwa kwalifikowanego z art. 13 § 1w zw. z art. 148
§ 1 k.k. Bedzie to jednak bardzo trudne.

Samobdjca godzi w dobro prawne o ogromnej wartosci, naruszajac jed-
noczes$nie w sposéb razacy reguly postepowania z nim, co zdecydowa-
nie zwieksza spoteczng szkodliwos¢ jego czynu. Trudno wyobrazié sobie
wieksze przekroczenie zasad ostrozno$ci w stosunku do zycia niz umyslne,
bezposrednie dziatanie przeciwko niemu.

Nielatwy w ocenie jest natomiast wpltyw motywacji samobéjcy na
spoleczna szkodliwo$¢ nieudanej préby samobéjczej. Ow wptyw musi
by¢ bowiem oceniany z uwzglednieniem systemu warto$ci panujacego
w spoteczenistwie!®®. Jak zostalo wspomniane, samobéjstwo nadal pozo-
staje negatywnie oceniane przez czes¢ polskiego spoleczenistwa, bedac
swoistym tematem tabu'®®l. Motywy, a w zasadzie przyczyny, z powodu
ktérych cztowiek godzi we wtasne zycie, bywaja rézne. Specjalisci pod-
kreslaja, ze sa nimi m.in. choroby psychiczne czy choroby nieuleczalne,
stosowanie uzywek, problemy zyciowe (zawéd mitosny, pogorszenie sytu-
acji ekonomicznej czy nawet utrata Srodkéw do zycia, utrata osoby bli-
skiej)””). Préba samobéjcza moze byé wreszcie demonstracja, dokonana
w réznym celu np. manipulacji innymi osobami czy zwréceniem na siebie
uwagi'”l. Motywem samobéjstwa moze byé wreszcie nie tyle niecheé do
egzystencji jako takiej, ale do zycia, ktére w danym momencie ma suicy-
dent np. w zwiazku z konkretnymi problemami, ktére jawig mu sie jako
nie do pokonania. Kazdy z tych motywéw in concreto podlega ocenie, a jego
na wplyw na spoteczna szkodliwo$¢é préby samobdjczej bedzie odmienny.

Trzeba tez pamietaé, ze sposéb i okolicznosci czynu musza by¢ réwniez
oceniane w $wietle kontekstu kulturowego”?!. Wplyw na zmniejszenie badz
zwiekszenie stopnia spolecznej szkodliwosci bedzie miat zatem wybdr
metody odebrania sobie zycia. To samo trzeba stwierdzi¢ odnosnie do
miejsca, w ktérym samobéjstwo zostanie dokonane. Przyktadowo wiegk-
szy wplyw na spoteczng szkodliwo$¢ nieudanej préby samobdjczej bedzie
miato jej dokonanie w domu, w ktérym znajduja sie dzieci, mogace natknaé

68  Zajac, ,Stopien’, 67.

69 Doroszewska, ,Samobdjstwo”, 248; Platek, ,Prawna”, 235-243.

70 Beata Kosiba, Wioletta Przybyszewska, Ireneusz Soltyszewski, ,Wybrane
aspekty zachowan samobéjczych” Journal of Modern Science, nr 1 (2017): 96-97.

71 Marta Makara-Studziniska, ,Wybrane zagadnienia z problematyki suicydo-
logii” Annales Universitatis Mariae Curie-Sktodowskaa Lublin-Polonia. Sectio I, nr 17
(2001): 227.

72 Zajac, ,Stopient’, 65.
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sie na suicydenta, bedacego dla nich osobg bliska czy rzucenie sie pod
pociag. W tym drugim przypadku czyn suicydenta wywotaé¢ moze traume
u maszynisty, pasazeréw, swiadkéw czy ratownikéw medycznych. Taki
czyn moze by¢ rozpatrywany takze z perspektywy istotnej dla artykutu
kwestii odpowiedzialno$ci suicydenta za usilowanie zabéjstwa, gdyz zda-
rzaja sie rzadkie przypadki, w ktérych potracenie przez pociag nie okaze
sie $§miertelne!”!.

W trakcie oceny stopnia spotecznej szkodliwosci trzeba takze zwrdcié
uwage na rozmiary wyrzadzonej lub grozacej szkody badz krzywdy*.
Préba samobdjcza niesie ze soba grozbe wyrzadzenia najwiekszej dla
cztowieka krzywdy, jaka jest pozbawienie zycia. Jest to réwniez powazne
naruszenie obowigzku zycia, ktéry ciazy na kazdym cztowieku, co wynika
z oméwionej aksjologii polskiego systemu prawa. Zycie ludzkie jest warto-
$cig ponadindywidualna, wiec samobdjca godzac w nie, krzywdzi nie tylko
siebie, ale i osoby, dla ktérych jego zycie jest cenne (rodziny, przyjaciét,
znajomych, pracodawce czy paristwo in genere). Warto tez zwrdcié uwage,
ze samobdjca dziala najczeSciej w zamiarze bezposrednim pozbawienia
siebie zycia. Z ta postacig zamiaru nalezy wigza¢ wyzszy stopien spotecz-
nej szkodliwosci”?!.

Wydaje sie zatem, ze mozna wskazaé wiecej argumentéw przemawia-
jacych przeciwko uznaniu nieudanego targniecia sie na wlasne zycie za
czyn pozbawiony cechy karygodnosci. Naruszenie dobra prawnego - zycia
ludzkiego - nawet przez jego dzierzyciela posiada znaczny tadunek spotecz-
nej szkodliwosci”®. Teza ta obarczona moze by¢ jednak obarczona btedem
uogdlnienia, poniewaz ocena karygodnosci dokonywana jest w konkretnym
przypadku, a nie in genere. Istotne przy opisywanej ocenie beda zwlaszcza
indywidualne motywy popelnienia samobdjstwa, a takze okolicznosci
samej proby. Trzeba tez pamietaé, ze generalnie spoleczna szkodliwos¢
usitowania jest nizsza niz dokonania m.in. ze wzgledu na niewystapienie
przestepnego skutku””), Stad tez nie sposéb jednoznacznie przesadzié czy
przestepnoé¢ zachowania usitujacego popelni¢ samobdjstwo nie moze
zosta¢ w niektérych stanach faktycznych wytaczona na mocy art. 1§ 2 k.k.

73 https:// moje-gniezno.pl/99971/23-latek-rzucil-sie-pod-pociag-przezyl-i-
-trafil-do-szpitalai/. [dostep: 06.03.2024].

74 Zajac, ,,Stopiert’, 67.

75 ]bidem; Daniluk, ,Ocena”, 133.

76  Kokot, ,Z problematyki”, 17.

77 Wyrok SN z dnia 31 pazdziernika 2017 r., V KK 201/17, LEX nr 2413829.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 344

W takiej sytuacji, zgodnie z art. 17 § 1 pkt 3 k.p.k. postepowania karnego
nie wszczyna sie, a wszczete umarza.

p

Anormalng sytuacja motywacyjna nazywamy ekstremalny stan faktyczny,
w ktérym sprawca dziata pod silnym naciskiem psychicznym!”®!. Jak trafnie
zauwaza Magdalena Kowalewska-tukué:

Samobdjstwo jako czyn zawiniony

nacisk ten powoduje, ze sytuacja, w jakiej znalaz? sie sprawca, wykracza
poza granice wymagalno$ci zachowania zgodnego z prawem i tym samym
nie sposéb wymagaé, by dat on postuch normie prawnej. W konsekwen-
cji anormalna sytuacja motywacyjna ma wytacza¢ mozliwo$¢ przypisania

sprawcy winy'’?,

Podstawg braku mozliwosci postawienia zarzutu winy i tym samym uzna-
nia zachowania za przestepstwo jest art. 1§ 3 k.k.

Niektére badania wskazuja, ze blisko 80% 0séb dokonujacych préb samo-
béjczych pragnie by¢ uratowanymi, a odratowani samobéjcy w wiekszoéci
przypadkéw nie ponawiaja swoich préb™®®l. W psychice oséb decydujacych
sie targna¢ na wilasne zycie rozgrywa sie prawdziwy dramat - czesto chca
oni jednoczesnie zyé¢ i umrzeé®. Trudno im §wiadomie podjaé racjonalna
decyzje'*?. Jednoczesnie wypelniaja oni znamiona typu czynu zabronio-
nego z art. 13 § 1 w zw. z art. 148 § 1 k.k., jak réwniez sa pokrzywdzonymi
wlasnym czynem'®*! - na naruszenie dobra prawnego w postaci zycia wszak
nie moga wyrazi¢ skutecznej zgody. Od oséb znajdujacych sie w takim sta-
nie - przezywajacych ogromny kryzys psychiczny przygaszajacy instynkt
zycia'®* - nie sposéb wymagaé wiernoéci normie sankcjonowanej z art. 148

78 Magdalena Kowalewska-tukué, ,Zabdjstwo eutanatyczne jako anormalna
sytuacja motywacyjna” Acta Iuris Stetinensis, nr 3 (2021): 24.

79 Kowalewska-tukué, ,Zabéjstwo”, 24.

80 Wasek, Prawnokarna, 32-33.

81 Tbidem, 32.

82  (gdzik, ,Prawnokarna”, 152.

83 Teklinski za Waskiem widzi w samobdjcy ofiare. Zob. Teklinski, ,Czy”, 99-100.

84  Wasek, Prawnokarna, 34.
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§1k.k. zakazujacej zabijania czlowieka - w tym samego siebie. Samobéjca
znajduje sie czesto w tak anormalnej sytuacji motywacyjnej, ze bedzie za
wszelka cene pragnal zrealizowaé swoj rzeczywisty zamiar, wybierajac
miejsce, czas i skuteczng metode zamachu tak, by nikt mu nie przeszko-
dzit"®*!. Nie powstrzyma go przed tym zadna norma prawna. W zwigzku
z tym samobdjcom nie sposéb przypisa¢ winy w chwili czynu.

Jak zauwaza Wasek, karanie osoby, ktéra podjeta prébe samobdjcza jest
niehumanitarne, gdyz zostala ona juz ,pokarana” przez zycie, skoro zde-
cydowata sie na taki krok®*!. Decyzja o samobéjstwie jest tragedia despe-
rata®”), jakze zatem mozna wymaga¢ od niego w takiej chwili dochowania
wierno$ci prawu? Niehumanitarne, bezsensowne, sprzeczne z celami kary
ibedace niczym nieusprawiedliwionym aktem ciemiezenia, jest ukaranie
sprawcy, ktéry nie miat ,[...] mozliwosci podjecia decyzji takiej, jakiej
wymaga od niego prawo lub nie mial mozliwosci postapienia zgodnie z tak
podjeta decyzja [...]""**. W takich sytuacjach zgodnie z art. 1 § 3 k.k. nie
mozna przypisa¢ winy w chwili czynu, gdyz falszywy bytby humanizm
prawa karnego wymagajacy pod grozba kary postuchu dla normy prawnej
nakazujacej dalsza egzystencje od osoby, ktéra stracita che¢ do zycia®..

Oczywiscie nie nalezy kazdorazowo utozsamiaé kryzysowej sytuacji
psychicznej, w ktdrej znajduje sie osoba gotowa targnaé sie na witasne
zycie, zkodeksowym stanem niepoczytalnosci. Nie da sie jednak wykluczy¢
wystapienia sytuacji, w ktérej podejmujacy prébe samobdjcza z powodu
réznorodnych zaburzen psychicznych® nie bedzie w stanie rozpoznaé

85 Ibidem, 28; Cieslak, ,§ 37, 374; Budyn-Kulik, ,Doprowadzenie”, 66-67.

86  Wasek, Prawnokarna, 48.

87 Malczewski, ,Problemy”, 23.

88 TJaroslaw Majewski, Piotr Kardas, ,0 dwdch znaczeniach winy w prawie
karnym” Paristwo i Prawo, nr 10 (1993): 72; Kokot, ,Z problematyki”, 19; Mozgawa,
Bachmat, ,Crime”, 62.

89 Wasek, Prawnokarna, 48.

90  Zob. Andrzej Lebiedowicz, ,Samobdjstwo w ujeciu wieloptaszczyznowym”
Wojskowy Przeglqd Prawniczy, nr 3 (2013): 91-92; Jan Chodkiewicz, Joanna Miniszew-
ska, ,,B6l psychiczny a wystepowanie mys$li samobdjczych” Psychiatria i Psychologia
Kliniczna, nr 1 (2014): 38; Gadzik, ,Prawnokarna”, 137; Brunon Holyst, ,Zainte-
resowania psychiatrii samobéjstwem” Suicydologia, t. VII (2015): 31-48; Marcin
Olajossy, ,,Psychiatryczne aspekty samobéjstwa; od statystyki po aktywng prewen-
cje”, [w:] Samobéjstwo, red. Marek Mozgawa (Warszawa: Wolters Kluwer, 2017),
396; Wioletta Tuszyniska-Bogucka, ,Etiologia samobdjstwa w opinii publicznej”,
[w:] Samobéjstwo, red. Marek Mozgawa (Warszawa: Wolters Kluwer, 2017), 405-407.
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znaczenia swojego czynu lub pokierowaé swoim postepowaniem!*!).

Czynnikami powodujacymi samobdjstwa sa m.in. depresja, alkoholizm,
schizofrenia, choroba afektywna dwubiegunowa czy osobowos¢ typu
borderline®?. W takiej sytuacji nie bedzie mozliwe przypisanie mu winy
za czyn z art. 13 § 1 w zw. z art. 148 § 1 k.k. na podstawie art. 31 § 1 k.k.
Orzeczenie w takiej sytuacji Srodka zabezpieczajacego w postaci pobytu
w zaktadzie psychiatrycznym (art. 93g § 1 w zw. z art. 93c pkt 1 k.k.) nie
bedzie sprzeczne z zasadami panujacymi w demokratycznym panistwie
prawa, gdyz na mocy art. 23 ust. 1 u.0.z.p.”* mozliwe jest przyjecie do
szpitala psychiatrycznego osoby bez jej zgody w sytuacji, gdy z powodu
choroby zagraza wlasnemu zyciu lub zdrowiu.

6

Zdaniem Waska w samobdjstwie jako akcie arcyludzkim tkwi przejaw wol-
noéci cztowieka'®*.. Przeprowadzona analiza zdaje sie jednak zaprzeczaé
temu stwierdzeniu. Czltowiek ma nie tylko prawo zy¢, lecz i obowiazek.
Wypada zgodzi¢ sie z J. Warylewskim, ze:

Podsumowanie

[...] polskie prawo karne odmawia cztowiekowi prawa do $mierci, uznajac,
ze zycie ludzkie jest dobrem, ktérego znaczenia nie mozna rozpatrywaé
jedynie w kategoriach indywidualnych. Ma ono réwniez warto$¢ spoteczna
i nikt nie powinien swoim zyciem dysponowaé w sposéb dowolny'**/.

W zwigzku powyzszym wypelnia znamiona przestepstwa z art. 13 § 1
w zw. z art. 148 § 1 k.k. takze ten, kto podejmuje prébe samobdjcza. Jego

91 Tak twierdzi Wasek, Prawnokarna, s. 48. Zob. podobnie Cieslak, ,§ 37, 374;
Kokot, ,,Z problematyki”, 19.

92 Malgorzata Stefaniuk, ,Samobdjstwo jako zjawisko spoteczne - pojecie
i rodzaje”, [w:] Samobdjstwo, red. Marek Mozgawa (Warszawa: Wolters Kluwer,
2017), 16. Zob. wiecej Olajossy, ,,Psychiatryczne”, 396-397; Tuszyniska-Bogucka,
,Etiologia”, 405, 408, 411.

93 Ustawa z dnia 19 sierpnia 1994 r. o0 ochronie zdrowia psychicznego, tekst
jedn. Dz. U. z 2022 1., poz. 2123 (dalej: u.0.z.p.).

94  Wasek, Prawnokarna, 30.

95 Warylewski, ,W sprawie”, 78. Bardzo podobnie Pacian, ,Obowigzek”, 20.
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czyn miesci sie w zakresie normowania tej normy. Nie sposéb znalez¢
kontratypéw - okolicznosci, ktére ograniczylyby zakres zastosowania
opisywanej normy. Oznacza to, ze czyn samobdjcy jest bezprawny.

Nie sposdb zgodzi¢ sie z prezentowana w niniejszym artykule koncepcja
Burdziaka, zdaniem ktérego bezposredni zakaz samobdjstwa nie spelnia
wymogéw przewidzianych w art. 31 ust. 3 Konstytucji RP. Pierwsze dwa
zarzuty, ktére wskazuje Burdziak mozna wszak odnie$¢ w stosunku do
zakazu zabdjstwa in genere. W wielu przypadkach norma sankcjonowana
z art. 148 § 1 k.k. nie wpltywa na motywacje sprawcéw (np. zabdjcéw psy-
chopatycznych czy zabéjcéw w afekcie), jak réwniez mozna znalezé inne
sposoby przeciwdziatania zabéjstwom. Watpliwa jest takze teza o tym, ze
zakaz samobéjstwa stuzacy ochronie moralnosci publicznej bytby ,nazbyt
wydumany”, zwlaszcza w §wietle wskazanych argumentéw nt. spotecznej
warto$ci zycia kazdej jednostki.

Mozna mieé¢ ponadto watpliwosci co do stusznosci tezy Magdaleny
Budyn-Kulik, ktéra uwaza, ze w przypadku dokonania samobéjstwa
zachodzitaby konieczno$¢ wymierzenia kary sprawcy, ktéry pozbawil sie
zycia'®®l. Jezeli sprawca zmart w wyniku préby samobéjczej, koniecznosci
tej nie bedzie, wszak zgodnie z art. 17 § 1 pkt 5 k.p.k.”” postepowania kar-
nego wéwczas sie nie wszczyna'®®. Jesli za$ przezyt, wymierzenie kary za
czyn z art. 13 § 1 w zwigzku z art. 148 § 1 k.k. bedzie niemozliwe, gdyz na
podstawie art. 17 § 1 pkt 2 k.p.k. postepowania karnego nie wszczyna sie,
jesli ustawa stanowi, ze sprawca nie popelnia przestepstwa. Zas na mocy
art.1§3 k.k. nie popetnia przestepstwa sprawca czynu zabronionego, jezeli
nie mozna mu przypisa¢ winy w czasie czynu. Niedosztemu samobdjcy tej
winy przypisa¢ nie sposéb. Z tego powodu nie moze on réwniez ponosi¢
odpowiedzialnosci za inne przestepstwa przeciwko zyciu lub zdrowiu, kté-
rych znamiona wypelnit swoja nieudang préba samobdjcza, jak np. ciezki
uszczerbek na zdrowiu (art. 156 § 1 k.k.) czy narazenie na bezpo$rednie
niebezpieczenistwo utraty zycia albo ciezkiego uszczerbku na zdrowiu
(art. 160 § 1 k.k.). W niektérych przypadkach, o czym byta mowa, brak
przestepnosci czynu i tym samym brak wszczecia postepowania karnego

% Magdalena Budyn-Kulik, ,§ 4”, [w:] System Prawa Karnego, t. X, Przestgpstwa
przeciwko dobrom indywidualnym, red. Jarostaw Warylewski (Warszawa: C.H. Beck,
2016), 140.

97 Mozgawa, Bachmat, ,Crime”, 62.

98 Tak tez Warylewski, ,W sprawie”, 77; Tekliniski, ,Czy”, 99.
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na mocy art. 17 § 1 pkt 2 k.p.k., bedzie wynikat ze znikomej spotecznej
szkodliwo$ci nieudanej préby samobéjczej (art. 1§ 2 k.k.).

Odnoszac sie do zarzutu zbednosci art. 151 k.k., nalezy podniesé,
ze ustawodawca pragnat w ten sposéb ograniczy¢ zakres kryminalizacji
oddziatywania na potencjalnego samobdjce, uznajac, iz namowa do samo-
béjstwa i pomoc w samobédjstwie sg zachowaniami o nizszym stopniu
spolecznego niebezpieczenstwa od naklaniania do zabdjstwa i pomocy
w zabéjstwie®®). Moze tez o tym $wiadczyé postuzenie sie przez niego
znamieniem ,namawia’ zamiast zwrotu charakteryzujacego podzeganie -
,naklania”. Stad tez nie mozna zarzucaé prezentowanej w niniejszym arty-
kule interpretacji - jak chca tego Burdziak*®! czy Pohl"*" - wystepowania
przeciwko paradygmatowi racjonalnemu ustawodawcy.

Brak przestepno$ci i tym samym karalno$ci niedosztego samobéjcy naj-
czes$ciej wynika z niemoznosci przypisania mu winy za naruszenie normy
sankcjonowanej dekodowanej z art. 13 § 1 w zw. z art. 148 § 1 k.k. Kazdy
cztowiek, ktéry dokonuje préby samobdjczej, znajduje sie w anormalnej
sytuacji motywacyjnej, tracac naturalny instynkt zycia. Od takiej osoby
nie sposéb wymagaé wierno$ci wymogom normie zakazujacej zabijania
cztowieka. Szczegélna sytuacja motywacyjna w kazdym przypadku wyta-
cza mozliwo$¢ postawienia zarzutu, czyli uniemozliwia przypisanie winy
(art.1§3 k.k.)*2,

Nie mozna takze zapomnie¢, ze moga zdarzy¢ sie réwniez takie préby
samobdjcze, ktérych spoteczna szkodliwoséé zostanie oceniona jako zni-
koma, po kompleksowej analizie z wykorzystaniem zamieszczonych
w art. 115 § 2 k.k. kwantyfikatoréw. Rézna jest bowiem motywacja samo-
béjcéw, jak i odmienne okoliczno$ci samych préb. W niektérych przypad-
kach moga one przewazy¢ nad pozostalymi czynnikami wptywajacymi
na karygodno$¢. Jezeli spoleczna szkodliwo$¢ czynu zostanie uznana za
znikoma, nieudana préba samobdjcza nie bedzie stanowita przestepstwa
usitowania zabéjstwa (art.1§ 2 k.k.).

Warto tez zwrdci¢ uwage, ze nieprzyznanie jednostce prawa do samobdj-
stwa wiaze sie jednoczesnie z mozliwoscia przypisania odpowiedzialnosci

99 W tym tonie wypowiada sie takze Budyn-Kulik, ,§ 4”, 140 czy posrednio
Ciedlak, ,§ 37", 374.
100 Burdziak, ,Samobéjca”, 138; Burdziak, Samobdjstwo, 124-125.
101 pohl, ,Kierowanie”, 526.
102 Mariusz Zelek, ,Wina w prawie karnym i w prawie deliktéw - przyczynek do
dyskusji na temat tozsamo$ci pojecia winy w prawie polskim” Acta Iuris Stetinensis,
nr 2 (2019): 116; Kowalewska-Eukué, ,Zabéjstwo”, 24.
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karnej na podstawie art. 162 § 1 k.k. temu, kto samobdjstwu nie przeszkodzit,
mogac to uczyni¢ bez narazenia siebie lub innej osoby na niebezpieczen-
stwo utraty zycia albo ciezkiego uszczerbku na zdrowiu**, Samo dziatanie
w celu zapobiegniecia samobdjstwu moze realizowac¢ znamiona typéw
czynéw zabronionych naruszenia nietykalnosci cielesnej, pozbawienia
wolnosci, zmuszania, naruszania miru domowego czy nawet spowodowa-
nia uszkodzenia ciata badz rozstroju zdrowia’°*. Uznanie targniecia sie
na wtasne zycie za czyn bezprawny skutkuje jednakze przyznaniem oso-
bom ratujacym samobéjcéw prawa do obrony koniecznej**!. Jednocze$nie
usitujacy popetni¢ samobéjstwo nie moga legalnie przeciwstawiaé sie tym,
ktérzy dziataja w celu ratowania ich zycia - przeciwko zachowaniom nie-
bezprawnym wszak obrona konieczna nie przystuguje.

Zaprezentowana interpretacja ukazuje sprzeczno$¢ w systemie ochrony
zycia w Polsce*®!. Mamy wszak do czynienia z brakiem prawa do samo-
béjstwa przy jednoczesnej wolnosci od przymusu leczenia czy wystepo-
waniu prawa kobiety ciezarnej do odmowy zgody na aborcje w sytuacji,
w ktérej kontynuacja cigzy lub poréd zagrazaja jej zyciu*”. Istnieje zatem
konieczno$é kontynuowania pogtebionej dyskusji na temat racjonalnego
ksztattu ochrony ludzkiego istnienia, prowadzacej by¢ moze do zmian
w tym zakresie. Nie mozna przeciez zaprzeczy¢, ze prawnokarna ochrona
zycia nie jest absolutna, o czym $wiadczy dopuszczalnosé jego pozba-
wienia w drodze aborcji czy kontratypu obrony koniecznej™°®. Warto
tez zauwazy¢, ze Europejski Trybunat Praw Cztowieka akceptuje decyzje
poszczegélnych panstw o legalizacji eutanazji, a zatem niejako zgadza sie
ztym, iz ,[...] prawo do prywatnoéci obejmuje prawo do wyboru momentu

103 Wasek, Prawnokarna, 25; Warylewski, W sprawie, 77; Gadzik, Prawnokarna,
150-151. Odmiennie Konrad Burdziak, ,Czy samobdjstwo jest czynem zabronionym
(czynem zabronionym pod grozba kary?) Rozwazania na tle Kodeksu karnego
21997 roku (ze szczegélnym uwzglednieniem art. 162 § 1 k.k.)”, [w:] Problematyka
umierania i $mierci w perspektywie medyczno-kulturowej, red. Jan Hartman, Marta
Szabat (Warszawa: Wolters Kluwer, 2016), 156 i nast.; Burdziak, Samobéjstwo, 128-
132; Konieczniak, ,W sprawie”, 76.

104  Wasek, Prawnokarna, 28.

105 Zoll, , Komentarz”, 319; Kokot, ,Z problematyki”, 17-18. Odmiennie, powotujac
sie na stan wyzszej koniecznosci - Gadzik, ,Prawnokarna”, 152.

106 O tej sprzecznosci pisze takze Dukiet-Nagérska, ,,Esej”, 85.

107 Por. Wasek, Prawnokarna, 41; Dukiet-Nagérska, ,Esej”, 85.

108 Grudecki, Sajkowski, ,Suicide”, 32; Rafal Citowicz, Prawnokarne aspekty
ochrony zycia cztowieka a prawo do godnej $mierci (Warszawa: Kodeks, 2006): 27-28.
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i formy zakoriczenia zycia [...]""*°\. Stad tez prawnokarna ochrona zycia
powinna zostaé ztagodzona réwniez w przypadkach, w ktérych nie chce
jej sam dzierzyciel tego najcenniejszego dobra. Nie jest bowiem korzystna
dla spoteczenistwa sytuacja, w ktérej system prawa w zakresie zycia nie-
kiedy zezwala na swobodne decyzje dotyczace unicestwienia tego dobra
prawnego, a w innych przypadkach prawa mu tego odmawia!*'"’.

Bibliografia

Bielicki Eugeniusz, Psychospoteczne uwarunkowania samobdjstw dokonanych: studium
oparte na badaniach przeprowadzonych w wojewédztwie bydgoskim i obejmujgce
lata 1970-1974. Bydgoszcz: Wydawnictwo Uczelniane WSP, 1978.

Budyn-Kulik Magdalena, ,§ 4”, [w:] System Prawa Karnego, t. X, Przestepstwa prze-
ciwko dobrom indywidualnym, red. Jarostaw Warylewski. 140-156. Warszawa:
C.H. Beck, 2016.

Budyn-Kulik Magdalena, ,,Doprowadzenie i pomoc do samobdjstwa w polskim
kodeksie karnym”, [w:] Samobdjstwo, red. Marek Mozgawa. 63-87. Warszawa:
Wolters Kluwer, 2017.

Burdziak Konrad, ,Czy samobéjstwo jest czynem zabronionym (czynem zabro-
nionym pod grozba kary?) Rozwazania na tle Kodeksu karnego z 1997 roku (ze
szczegblnym uwzglednieniem art. 162 § 1 k.k.)”, [w:] Problematyka umierania
i $mierci w perspektywie medyczno-kulturowej, red. Jan Hartman, Marta Sza-
bat. 151-167. Warszawa: Wolters Kluwer, 2016.

Burdziak Konrad, ,Samobdjca czy zabdjca? Kilka stéw na temat statusu samobdj-
stwa w polskim prawie karnym” ,Wojskowy Przeglad Prawniczy”, nr 4 (2014):
130-143.

Burdziak Konrad, Samobdjstwo w prawie polskim. Warszawa: Wolters Kluwer, 2019.

Chodkiewicz Jan, Miniszewska Joanna, ,BSl psychiczny a wystepowanie my3li
samobéjczych” Psychiatria i Psychologia Kliniczna, nr 1 (2014): 37-42.

Cie$lak Marian, ,§37.”, [w:] System Prawa Karnego. O przestepstwach w szczegdlnosci,
red. Igor Andrejew. 371-385. Wroctaw: Zaklad Narodowy im. Ossoliniskich, 1985.

Cie$lak Marian, Polskie prawo karne. Zarys systemowego ujecia. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1990.

109 Dukiet-Nagdrska, ,Esej”, 94.
110 Thidem, 8s.



Michat Grudecki | Prawnokarna ocena préb samobdjczych 351

Citowicz Rafal, Prawnokarne aspekty ochrony zycia cztowieka a prawo do godnej Smierci.
Warszawa: Kodeks, 2006.

Daniluk Pawel, ,Ocena spotecznej szkodliwo$ci czynu” Prokuratura i Prawo, nr 6
(2011): 127-136.

Doroszewska Katarzyna, ,,Samobéjstwo wspomagane w prawie polskim oraz nie-
mieckim. Uwagi na tle wyroku Federalnego Trybunatu Konstytucyjnego” Kontek-
sty Spoleczne, nr 2 (2020): 246-265. https://doi.org/10.17951/ks.2020.8.2.246-265.

Dukiet-Nagérska Teresa, ,Esej o prawie do decydowania o niektérych przejawach
zycia osobistego” Nowa Kodyfikacja Prawa Karnego, t. XLIII (2017): 83-97.

Durkheim Emile, Samobdjstwo. Studium z socjologii, ttum. Krzysztof Wakar. War-
szawa: Oficyna Naukowa, 2006.

Gardocki Lech, ,Pojecie przestepstwa i podzialy przestepstw w polskim prawie
karnym” Annales Universitatis Mariae Curie-Sktodowska. Sectio G, nr 2 (2013):
29-40. https://dx.doi.org/10.17951/g.2013.60.2.29.

Gadzik, Zuzanna. ,,Prawnokarna ocena samobdjstwa’ Roczniki Nauk Prawnych, nr 3
(2012): 137-161. https://ojs.tnkul.pl/index.php/rnp/article/view/7891.

Grudecki Michal, ,Pandemiczna klauzula dobrego Samarytanina - kontratyp,
ekskulpant czy przepis «martwy»?” Horyzonty Polityki, t. 13 (2022): 139-158.
https://doi.org/10.35765/hp.2210.

Grudecki Michal, ,Wybrane prawnokarne aspekty préb samobdjczych, naklaniania
do samobdjstwa oraz pomocy w samobdjstwie” Wojskowy Przeglgd Prawniczy,
nr 2 (2019): 60-80. https://www.gov.pl/web/prokuratura-krajowa/wpp-nu-
mer-2-2019.

Grudecki Michat, ,Zgoda dzierzyciela dobra na nietypowe zachowania seksualne”
Czasopismo Prawa Karnego i Nauk Penalnych XXIII, z. 3 (2019): 85-103. https://
www.czpk.pl/index.php/zeszyty-archiwum/michal-grudecki-zgoda-dzierzy-
ciela-dobra-na-nietypowe-zachowania-seksualne.

Grudecki Michat, Kontratypy pozaustawowe w polskim prawie karnym. Warszawa:
C.H. Beck, 2021.

Grudecki Michal, Mateusz Sajkowski, ,,Suicide from the Joint Perspective of
Canon Law and Polish Law”, Acta Iuris Stetinensis, nr 3 (2020): 23-39. https://
doi.org/10.18276/ais.2020.31-02.

Grudecki Michat, Olga Sitarz, Prawo karne i prawo wykroczeri. Skrypt. Warszawa:
Difin, 2022.

Gubiniski Arnold, Wytgczenie bezprawnosci czynu. O okolicznosciach uchylajgcych
spotecznq szkodliwos¢ czynu. Warszawa: Uniwersytet Warszawski, 1961.

Hotyst Brunon, Przywrdceni zyciu. Warszawa: Pafistwowe Wydawnictwo Naukowe,
1991.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 352

Hotyst Brunon, Samobdjstwo. Przypadek czy koniecznos¢. Warszawa: Pafistwowe
Wydawnictwo Naukowe, 1983.

Hotyst Brunon. ,Zainteresowania psychiatrii samobéjstwem” Suicydologia, t. VII
(2015): 31-48.

Kadyszewski Borys, ,Instytucja zgody dysponenta dobrem na przykladzie zabiegéw
ubezptadniajacych” Roczniki Administracji i Prawa XXI, z. 3 (2021): 87-97. https://
doi.org/10.5604/01.3001.0015.7555.

Kardas Piotr, ,O relacjach miedzy struktura przestepstwa a dekodowanymi z prze-
piséw prawa karnego strukturami normatywnymi” Czasopismo Prawa Karnego
i Nauk Penalnych XV1, nr 4 (2012): 5-63. https://www.czpk.pl/index.php/zeszy-
ty-archiwum/zeszyt-2012-4.

Kokot Rajnhardt, ,,Z problematyki karalnego doprowadzenia do samobdjstwa -
uwagi na tle ustawowych znamion art. 151 k.k. Cze$¢ I” Nowa Kodyfikacja Prawa
Karnego, nr 35 (2015): 13-26.https://repozytorium.uniwroc.pl/Content/118505/
PDF/o3_Kokot_R_Z_problematyki_karalnego_doprowadzenia_do_samoboj-
stwa_uwagi_na_tle_ustawowych_znamion_art_151_kk_Czesc_I.pdf.

Konieczniak Przemystaw, ,W sprawie eutanatycznej pomocy do samobéjstwa (Na
marginesie sporu J. Warylewski - K. Poklewski-Kozielt)” Paristwo i Prawo, nr 5
(1999): 72-78.

Kosiba Beata, Wioletta Przybyszewska, Ireneusz Soltyszewski, ,Wybrane aspekty
zachowari samobéjczych” Journal of Modern Science, nr1(2017): 83-111. https://www.
jomswsge.com/Wybrane-aspekty-zachowan-samobojczych,79763,0,2.html.

Kowalewska-tukué Magdalena, ,Zabdjstwo eutanatyczne jako anormalna
sytuacja motywacyjna” Acta Iuris Stetinensis, nr 3 (2021): 23-35. https://doi.
org/10.18276ais.2021.35-02.

Kulik Marek, ,Odpowiedzialno$é¢ karna za podzeganie lub pomocnictwo do samo-
béjstwa w wybranych pafistwach”, [w:] Samobéjstwo, red. Marek Mozgawa.
119-144. Warszawa: Wolters Kluwer, 2017.

Lachowski Jerzy, Andrzej Marek, Prawo karne. Zarys problematyki. Warszawa:
C.H. Beck, 2021.

Lebiedowicz Andrzej, ,Samobéjstwo w ujeciu wieloptaszczyznowym” Wojskowy
Przeglgd Prawniczy, nr 3 (2013): 82-102.

Lernell Leszek, Zagadnienia zwigzku przyczynowego w prawie karnym. Warszawa:
Wydawnictwo Prawnicze, 1961.

Majewski Jarostaw, Piotr Kardas, ,0 dwéch znaczeniach winy w prawie karnym”
Paristwo i Prawo, nr 10 (1993): 69-79.

Makara-Studziniska Marta, ,Wybrane zagadnienia z problematyki suicydologii”
Annales Universitatis Mariae Curie-Sktodowskaa Lublin-Polonia. Sectio I, nr 17
(2001): 219-231.



Michat Grudecki | Prawnokarna ocena préb samobdjczych 353

Malczewski Jacek, ,Problemy z prawng kwalifikacjg lekarskiej pomocy do samo-
béjstwa” Prokuratura i Prawo, nr 11 (2008): 20-35. https://www.gov.pl/web/
prokuratura-krajowa/numer-11-2008.

Mishara Brian L., David N. Weisstub, , The legal status of suicide: A global review”
International Journal of Law and Psychiatry, nr 44 (2016): 54-74.

Mozgawa Marek, Pawel Bachmat, ,,Crime of Persuasion to Commit or Assistance in
the Commission of Suicide under Article 151 CC” Ius Novum, nr 2 (2017): 61-82.
https://iusnovum.lazarski.pl/iusnovum/article/view/937.

Olajossy Marcin, , Psychiatryczne aspekty samobdjstwa; od statystyki po aktywna
prewencje”, [w:] Samobéjstwo, red. Marek Mozgawa. 395-402. Warszawa: Wol-
ters Kluwer, 2017.

Pacian Jolanta, ,Obowigzek prawnej ochrony zycia i zdrowia a eutanazja, krypta-
nazja i wspomagane samobdjstwo” Przeglgd Prawa Publicznego, nr 2 (2016): 19-30.

Ptatek Monika, ,Prawna natura samobéjstwa. Od anomii po autonomie”, [w:] Samo-
béjstwo, red. Marek Mozgawa. 223-266. Warszawa: Wolters Kluwer, 2017.

Pohl Bukasz, , Kierowanie wykonaniem samobdjstwa oraz polecenie jego wykona-
nia w polskim prawie karnym (analiza de lege lata i postulaty de lege ferenda)”,
[w:] Teoretyczne i praktyczne problemy wspélczesnego prawa karnego. Ksiega Jubi-
leuszowa dedykowana Profesorowi Tadeuszowi Bojarskiemu, red. Aneta Michal-
ska-Warias, Ireneusz Nowikowski, Joanna Pidrkowska-Flieger. 523-530. Lublin:
Wydawnictwo Uniwersytetu Marii Curie-Sklodowskiej, 2011.

Stefaniuk Malgorzata, ,Samobdjstwo jako zjawisko spoteczne - pojecie i rodzaje”,
[w:] Samobéjstwo, red. Marek Mozgawa. 13-42. Warszawa: Wolters Kluwer, 2017.

Slipko Tadeusz, ,,Pojecie samobéjstwa bezposredniego i posredniego w $wietle
wspétczesnych dyskusji” Roczniki Filozoficzne, nr 2 (1964): 57-75.

Teklifiski Jarostaw, ,Czy cztowiek ma prawo do samobéjstwa?” humanistika, t. 11
(2018): 11-26. https://cejsh.icm.edu.pl/cejsh/element/bwmetai.element.deskli-
ght-18eab304-9375-464ba224f23329522941.

Tuszyniska-Bogucka Wioletta, ,Etiologia samobéjstwa w opinii publicznej”,
[w:] Samobéjstwo, red. Marek Mozgawa. 403-422, Warszawa: Wolters Kluwer,
2017.

Warylewski Jarostaw, ,W sprawie prawnokarnego postrzegania eutanazji” Paristwo
i Prawo, nr 3 (1999): 75-78.

Wasek Andrzej, Prawnokarna problematyka samobdjstwa. Warszawa: Pafistwowe
Wydawnictwo Naukowe, 1982.

Wilk Leszek, ,Rozdziat V1. Bezprawno$é i wina”, [w:] Prawo karne. Czgs¢ ogélna,
szczegdlna i wojskowa, red. Teresa Dukiet-Nagérska. 107-116, Warszawa: Lexis
Nexis, 2010.



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 354

Zajac Dominik, ,Stopien spotecznej szkodliwosci jako okoliczno$é rzutujaca na
wymiar kary” Paristwo i Prawo, nr 11 (2017): 56-69.

Zelek Mariusz, ,Wina w prawie karnym i w prawie deliktéw - przyczynek do dys-
kusji na temat tozsamo$ci pojecia winy w prawie polskim” Acta Iuris Stetinensis,
nr 2 (2019): 109-126. https://doi.org/10.18276/ais.2019.26-08.

Zoll Andrzej, ,Komentarz do art. 1517, [w:] Kodeks karny. Czes¢ szczegélna, t. 11,
Komentarz do art. 117-211a, red. Wlodzimierz Wrébel, Andrzej Zoll. 319-324.
Warszawa: Wolters Kluwer, 2017.

This article is published under a Creative Commons Attribution 4.0 International license.
For guidelines on the permitted uses refer to
https://creativecommons.org/licenses/by/4.0/legalcode



KATARINA 1ZOVA, LUDVIK JURICEK, KATERINA BOCKOVA,
DAVID ANTHONY PROCHAZKA

Analysis of the Effectiveness

of Prevention Programmes

Aimed at Eradicating Juvenile
Delinquency in Slovakia:
Comparative Study of Different
Approaches within Criminological
and Pedagogical Methods

Abstract

Crime prevention among students of secondary vocational schools is a key
challenge for the education system in Slovakia. This paper focuses on analysing
the effectiveness of various prevention programmes that have been imple-
mented to reduce juvenile delinquency in these schools. The comparative study
focuses on the effectiveness of different approaches using both criminological
and pedagogical methods. The effort is to identify which programmes and
strategies are the most successful and can serve as models for other schools
and institutions. Research is based on data obtained from police statistics,
questionnaire surveys, and expert analyses, which allows deep insight into
the issue and contributes to a better understanding and solution of juvenile
delinquency in the secondary school environment.

KATARINA 1ZoVvA, PhD, DTI University (Dubnica nad Vahom, Slovakia),
ORCID - 0000-0003-3331-771X, izova@deti.sk

Lupvik JURICEK, PhD, DTI University (Dubnica nad Vahom, Slovakia),
ORCID - 0000-0002-9974-1743, ludvik juricek@gmail.com

KATERINA BOCKOVA, PhD, DTI University (Dubnica nad Vahom, Slovakia),
ORCID - 0000-0002-3728-628X, e-mail: bockova@dti.sk

DAVID ANTHONY PROCHAZKA, PhD, Faculty of Military Leadership, University
of Defence (Brno, Czech Republic), ORCID - 0000-0002-1007-8907,
d.a.prochazka@gmail.com

HTTPS;//DOI.ORG/10.36128/PRIW.VI50.993



PRAWO | WIEZ | NR 3 (50) CZERWIEC 2024 Artykuty 356

KEYWORDS: crime prevention, vocational secondary schools, Slovakia,
effectiveness analysis, prevention programmes, comparative study

1 Introduction

School and its environment play a fundamental role in a child’s develop-
ment, influencing its physical and mental growth, as well as its knowledge

and character traits. After the family, the school is the second most impor-
tant educational factor. As Shakuntala Devi, known for her mathematical

prowess, once said:

Education is not just about going to school and getting a degree. It is about

expanding your knowledge and accepting life’s truths™.

This quote underscores the importance of school not only as a place to
acquire academic knowledge, but also for the development of moral values
and social skills, which are key to the future life of each child. Therefore,
the school environment is responsible for creating a safe and supportive
space where pupils can develop their skills and learn appropriate social
norms. Interpersonal relationships, building positive moral competences,
a sense of justice, mutual respect and tolerance, as well as a sense of secu-
rity, are key aspects of this process.

Negative human behaviour is complex and multifaceted, making it
difficult to fully eliminate it. Everyday school life can involve a variety of
negative phenomena, from bullying to more serious delinquency. Therefore,
it is necessary to develop effective tools for prevention. Prevention pro-
grammes must be continuously updated and adapted to changing needs
and circumstances. It is important that these programmes are not only
focused on academic aspects, but also on the moral and social development
of pupils. The goal is to ensure that future secondary school graduates
are not only well educated, but also morally strong individuals who can
integrate into work and social life without problems.

1 Shakuntala Devi, Book of numbers (Orient Paperbacks, 2006).
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Given the statistics on crime in Slovakia®, it is obvious that it is neces-
sary to raise the level and update the preventive measures in secondary
vocational schools. Therefore, this article focusses on the prevention of
criminal acts, while the secondary vocational school itself should play
akey role as an educational institution. Implementing effective prevention
programmes is essential to creating a safe and supportive school environ-
ment that will allow pupils to reach their full potential and become valued
members of society.

2 Literature Review

Delinquency among secondary vocational school pupils represents a sig-
nificant problem that affects not only the pupils themselves, but also
the school environment and the wider community. This is evidenced by the
number of professional book outputs devoted to the given topic in Czechia
and Slovakia, when these publications focus on the various strategies that
Slovakia and Czechia use to prevent juvenile delinquency, mention specific
projects and initiatives that have been introduced in schools and communi-
ties, and evaluate their effectiveness. Equally important is the identification
of social and economic factors that contribute to juvenile delinquency™..
These publications primarily examine the influence of family history, edu-
cation, and socioeconomic status on the likelihood of juvenile involvement
in criminal activity.

Scientific articles and studies dealing with this issue are also worth
mentioning. Among the most significant, we can include the study by

2 Statistika kriminality v Slovenskej republike, 2023. https://www.minv.sk/?sta-
tistika-kriminality-v-slovenskej-republike-xml.

3 Tatiana Tomé&ikovd, Kriminalita mlddeZe (Banska Bystrica: Univerzita Mateja
Bela v Banskej Bystrici, Pedagogicka fakulta, 2012); Jaroslav Oberu¢, Gustav Usiak,
Pavel Se¢ka. Kriminalita mlddeZe (StrdZnice: Vetejnospravni vzdélavaci institut
0.p.S., 2016); Jana Firstové, Kriminalita mlddeZe v socidlnich souvislostech (Plzei:
Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2014); Zdenék Martinek, Agresivita
a kriminalita $kolni mlddeZe (Praha: Grada Publishing as, 2009); Ivana Zoubkova,
Kontrola kriminality mlddeZe (Plzeti: Vydavatelstvi a nakladatelstvi Ale3 Cenék,
2002); Jakub Chromy, Kriminalita pdchand na mlddezi: aktudlni jevy a novd pravni
tiprava v Ceské republice (Praha: Linde, 2010); Eva Moravcova, Zuzana Podan4, Jif{
Burianek, Delikvence mlddeZe: trendy a souvislosti (Praha: Triton, 2015).
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Vévrova'™, which describes various types of crimes committed by juveniles,
highlighting that their aggressive behaviour may be due to faster physical,
but slower psychological development, lack of sports activities, and the
influence of violent computer games. Next Conka and Conkov4'*), who anal-
yse the causes of juvenile delinquency, offer various preventive approaches.
The authors focus on prevention in the school environment and propose
pedagogical strategies to reduce criminal activity among pupils.

The analysis of the School Portal website'® emphasises the role of domes-
tic violence as akey factor that can lead to aggressive and criminal behaviour
among young people, identifies the mechanisms of how domestic violence
affects the psyche of children are identified, and this portal proposes inter-
vention programmes aimed at supporting victims of domestic violence.

The fact that juvenile delinquency is a real global problem is clearly
confirmed by, for example, Fazilov'”, Polglase and Lambie'®), Ullman et al.””
or Caulfield et al.”!. The study by Young et al.!" provides a comprehensive
review of different interventions for juvenile delinquency around the
world. t highlights the mixed effectiveness of multisystemic therapy (MST)

4 Vanda Vévrovs, ,,Za brutalitou mladostvych je aj domdci nésilie” Pravda. 2016.
https://spravy.pravda.sk/domace/clanok/380920-za-brutalitou-mladistvych-je-
-aj-domace-nasilie/.

5 Peter Conka, Andrea Conkov4, ,Kriminalita mladistvych a mozZnosti jej
prevencie” Pedagogika.sk, No. 3 (2015): 160-175.

6 Prevencia socidlno-patologickych javov, 2024, https://www.minedu.sk/pre-
vencia-socialno-patologickych-javov/.

7 Gavrat Fazilov, ,Youth Crime: The Main Problems and Ways to Solve Them’
Akademuueckue uccnedosanus é cogpementoil nayke, No. 13 (2024): 175-178.

8 Liam Polglase, Ian Lambie, ,,A Sharp Decline in Youth Crime: Reviewing
Trends in New Zealand’s Youth Offending Rates Between 1998 and 2019” Current
Issues in Criminal Justice, No. 1 (2024): 42-62. https://doi.org/10.1080/10345329.202
3.2236730.

9 Rebecca Ullman, Stephanie T. Lereya, Frances Glendinnin, Jessica Deighton,
Ania Labno, Sarah Liverpool, Jessica Edbrooke-Childs, ,,Constructs Associated
with Youth Crime and Violence Amongst 6-18-Year-Olds: A Systematic Review of
Systematic Reviews” Aggression and Violent Behavior, 75 (2024): 101906. https://doi.
org/10.1016/j.avb.2023.101906.

10 Laura Caulfield, Sharon Brooks-Wilson, Jo Booth, Mark Monaghan, ,Enga-
ging Parents to Reduce Youth Violence: Evidence from a Youth Justice Board
Pathfinder Programme” Crime Prevention and Community Safety, No. 4 (2023): 401-
426. https://doi.org/10.1057/541300-023-00190-4.

11 Susan Young, Blair Greer, Ray Church, ,Juvenile Delinquency, Welfare,
Justice and Therapeutic Interventions: A Global Perspective” BJPsych Bulletin, No. 1
(2017): 21-29. https://doi.org/10.1192/pb.bp.115.052274.

»
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in different countries, suggesting that outcomes can vary significantly
depending on the context and local approaches to juvenile justice. The
study also discusses motivational interviewing and mindfulness-based
interventions as promising approaches for substance abusers in juvenile
offenders, highlighting the need for more research in these areas. Simoes
etal."? discuss various factors that contribute to juvenile delinquency, such
as family dynamics, peer influence, and socioeconomic conditions. It also
evaluates different prevention and intervention programmes, highlighting
the importance of tailoring these programmes to the specific needs and
contexts of the juvenile populations they serve. Enzmann et al."* pres-
ent data from the second international study on self-report delinquency.
This research provides insight into the patterns of youth delinquency in
different countries, exploring the relationship between delinquency, vic-
timisation, and police data. It underscores the importance of comparative
research in understanding the global dimensions of juvenile delinquency
and the effectiveness of various interventions. The study by DeLisi"* exam-
ines the link between violent video games and juvenile delinquency. This
study finds a correlation between exposure to violent video games and
increased delinquent behaviour, suggesting the need for more research
on the impact of media consumption on juvenile behaviour.

Not only the aforementioned studies and sources, but many others col-
lectively contribute to a deeper understanding of juvenile delinquency and
the effectiveness of various intervention strategies globally. They highlight
the complexity of juvenile delinquency and the need for context-specific
approaches to prevention and rehabilitation. In addition, they discuss not
only the content of delinquency and crime, but also a number of individual

12 M4rio Simdes, Joana Martins, Ana Paula Monteiro, Isabel Cristina Relva,

Juvenile Delinquency”, [in:] The Palgrave Handbook of Global Social Problems (Cham:

Springer International Publishing, 2024), 1-24. https://doi.org/10.1007/978-3-030-
68127-2_29-1.

13 Dirk Enzmann, Ineke H. Marshall, Martin Killias, Jan Junger-Tas, Majone
Steketee, Beata Gruszczynska, ,,Self-Reported Youth Delinquency in Europe and
Beyond: First Results of the Second International Self-Report Delinquency Study
in the Context of Police and Victimization Data” European Journal of Criminology,
No. 2 (2010): 159-183. https://doi.org/10.1177/1477370809358018.

14 Matt DeLisi, Michael G. Vaughn, Douglas A. Gentile, Craig A. Anderson,
Jeffrey J. Shook, ,Violent Video Games, Delinquency, and Youth Violence: New
Evidence” Youth Violence and Juvenile Justice, No. 2 (2013): 132-142. https://doi.
0rg/10.1177/1541204012460874.
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theories about the causes of delinquent activity that have been developed
since the 18th century”"*l,

On the subject of preventing or eliminating juvenile delinquency, the
scientific literature is much poorer in knowledge and mostly contains
general lessons that are repeated over and over again. It may be that cre-
ating a truly functioning preventive programme so that it works properly
is extremely difficult and it is even more difficult to control its operation
Longer-term research is needed in individual areas, such as regions or cities.

Itis obvious that it is necessary to start preventing delinquency as early
as possible.

Preventive activity has the highest chance of success among juveniles. The
so-called social pathological phenomena can appear already in preschool
or at the beginning of school age. These phenomena include, for example,
lying, defiance, petty theft, running away from home, etc. among young
people. The existence of these phenomena may be a harbinger of a so-called

delinquency career in some individuals™®.

An addiction career usually begins at a young age with the first crime. This
is also why it is necessary for every state to have a sophisticated crime
prevention system'”..

A criminal act, as a name for human illegal activity, is not only the behav-
iour of an individual expressed in law, but an activity that actually inter-
feres with human coexistence, disrupting and degrading the perceived
level in a significant way, causing damage that can be expressed financially.
Non-property damage is often larger and more extensive, and the process
of returning it to the state before the crime was committed is more lengthy
and demanding®.

15 Helena Valkov4, Josef Kuchta, Jana Hulmakova, Zdklady kriminologie a trestni
politiky (C.H. Beck, 2019), 53.

16 Eva Moravcovd, Zuzana Podand, Jiff Buridnek, Delikvence mlddeZe: trendy
a souvislosti (Praha: Triton, 2015), 13.

17 Helena Vélkova, Josef Kuchta, and Jana Hulmakové, Zdklady kriminologie
a trestni politiky (C.H. Beck, 2019), 398.

18 Vladimir Kratochvil, ,Pfipad, trestny ¢in, spolecenské $kodlivost a vina
v trestnim pravu” Prdvnik, No. 7 (2015); Jakub Drépal, ,Ukl4d4ni trestl v piipadé
jejich kumulace: Jak trestat pachatele, ktefi spachali dal$i trestny ¢in predtim,
neZ vykonali d¥{ve uloZené tresty” Jurisprudence, 2 (2020); Piotr Bogdalski, Wal-
demar Jarczewski, ,Crime and Criminality-Problems of Definition, the Ability
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In the calendar year 2022, a total of almost 51,000 crimes were com-
mitted, and the total damage caused by such activities was calculated at
689,143,000 euros in Slovakia'®!. However, it is important to point out that
these astronomical figures represent only those crimes and offences that
were reported or discovered, properly registered and investigated. One can
only guess how many crimes and delinquencies went undetected.

Offences were committed by an offender described in the criminal pro-
ceedings as ajuvenile, i.e. the offender was 14 years old and under 18 years
of age. A total of 696 offences were committed by minors, i.e. those under
the age of 14™°\. In general, we can say that in 2022, children under the
age of 18 committed a total of almost 2,500 crimes, which is about 5% of all
registered crimes in Slovakia. If we divide the aggregate figures into types
of crime, we find that in 2022, children committed 260 violent crimes, the
largest representation being the crime of bodily harm. In the area of moral
crime, 338 acts were committed, the largest of which was the crime of
sexual abuse. Property crime, which was committed by up to 1,425 offend-
ers who did not exceed 18 years of age, has the highest representation in
the form of theft. Other crimes are distributed between economic crime
and other types of crime.

The calendar year 2022 and the crimes that were committed during it can
also be assessed from a point of view in which we focus not on the perpe-
trators, but on the victims. Of the total number of crimes, up to 1,017 cases
involved a person under the age of 18, of whom 565 were between the ages
of 14 and 18, and 452 crimes were committed against children under the
age of 14. From the point of view of the type of crime, there were 355 vio-
lent crimes committed against children, 497 moral crimes and 63 property
crimes, in which, as in the case of the monitored object of the perpetrators,
the crimes of bodily harm, sexual abuse and theft have the highest repre-
sentation. Table 1 provides an overview of the various statistical indicators

to Analyze this Issue in Conceptual and Structural Terms” Przeglgd Strategiczny,
16 (2023): 103-115. https://doi.org/10.14746/ps.2023.1.8; Holly Nguyen, Rachel
McNealey, Kyle J. Thomas, , The Contextual Generality of Crime: Workplace and
Street Crime” Journal of Research in Crime and Delinquency, (2023). https://doi.
org/10.1177/00224278231166073;

19 Statistika kriminality v Slovenskej republike, 2023. https://www.minv.sk/?sta-
tistika-kriminality-v-slovenskej-republike-xml.

20 Tbidem.
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Table 1.
Criminal acts committed in 2022 in Slovakia (own processing)

Violent criminal acts | Moral criminal acts/ | Property criminal
[ Harm to health Sexual abuse acts [ Theft
Crime committed
by children 260/90 338/ 202 1425 [ 164
Crime committed | j e
against children 35799 4971 449 3/63

In 2023, 41,788 criminal acts were committed in Slovakia, and the total
damage caused is estimated at 332,257,000 euros'®. Of these, the three most
monitored types of crime, violent, moral, and property criminal acts, rep-
resent a total of almost 23,500 criminal acts. Dividing the aforementioned
criminal acts into the indicators we monitor, that is, into criminal activity
committed by children and criminal activity committed against children,
we find that 1,886 children committed any crime and 868 children were in
the position of an abused person'??..

Of the total number of crimes committed by children during the period,
175 crimes were of a violent nature, of which 81 were classified as inten-
tional bodily harm. Moral crimes were committed by 280 offenders under
the age of 18, of which up to 160 were of a sexual nature, and property
crimes were committed by 1,130 juvenile and minor offenders. Of the above
number of property crimes, 921 were thefts. This was followed by 295 vio-
lent crimes against children, of which 94 were assaults, 422 moral crimes,
of which 368 were sexual assaults, and 52 property crimes, of which all
52 were thefts.

For the sake of simplicity and transparency, we have edited the statisti-
cal indicators in Table 2.

21 Statistika kriminality v Slovenskej republike, 2023. https://www.minv.sk/?sta-
tistika-kriminality-v-slovenskej-republike-xml.
22 Tbidem.
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Table 2.
Criminal acts committed in 2023 in Slovakia (own processing)

Violent criminal acts | Moral criminal acts/ | Property criminal
[ Harm to health Sexual abuse acts [ Theft
Crime committed by
children 175/ 81 280/ 160 1130 [ 921
Crime committed
against children 295/ 94 422/ 368 52/52

Statistics clearly show the need to pay more attention to the field of
prevention in secondary vocational schools, to strengthen the building of
knowledge and skills in the field of law, which can be understood as a tool
of protection. At the same time, it can be seen as a warning finger that, by
acquiring at least basic knowledge of the legal field, warns the potential
offender that the action being prepared is a crime, that the interest he/she
isabout to attack is protected by valid law, that its protection is enforceable
in the sense of the law, and that its violation can be sanctioned.

Prevention of juvenile delinquency is a key aspect of the effort to reduce
criminal activity among young people and, at the same time, to support
their healthy development and integration into society. Effective preven-
tion strategies can include a variety of approaches, from educational pro-
grammes to community initiatives. Eliminating juvenile delinquency is
acomplex task that requires a systematic approach and the cooperation of
all interested parties. Preventive programmes that combine pedagogical,
social, and legal strategies are shown to be the most effective. Long-term,
well-implemented programmes can make a significant contribution to
creating a safe and supportive school environment in which students can
develop to their full potential.

For research on the prevention of juvenile delinquency in Slovakia, sev-
eral relevant sources and studies can be found that deal with this problem.
The Ministry of the Interior of the Slovak Republic provides comprehensive
information on crime prevention, including specific measures aimed at
young people. The aim of these measures is to reduce the level and severity
of crime and social pathological phenomena and to increase the feeling of
security among residents and visitors. Various documents and strategies
related to crime prevention are available on the website of the Ministry
of the Interior.
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The Institute for Criminology and Social Prevention offers publications
and studies that focus on a systemic approach to the prevention of juve-
nile delinquency. One of the important studies is the analysis of the Early
Intervention System (SVI), which attempts a systemic approach to the
prevention of delinquent behaviour in children and adolescents at risk.
This publication by the authors Stéchové and Vecerka'®*! provides a detailed
overview of the effectiveness of these interventions.

These sources provide important information and data for an in-depth
study of youth crime prevention and offer concrete examples of successful
strategies and programmes that can be applied not only in Slovakia, but
also in a wider context.

The prevention of juvenile delinquency is an important issue that has
been addressed by scientific studies from different perspectives. Some
key studies and approaches to the prevention of juvenile delinquency are
presented below:

= Seattle Social Development Project (SSDP): This project examined
the long-term effects of youth-focused prevention programmes, such
as developing skills and fostering social connections'®*. This project
has shown that strengthening protective factors can reduce the risk
of criminal behaviour among young people.

= Fast Track Project: This project focused on the long-term effects of
interventions aimed at children with social and behavioural prob-
lems'*®), This project has shown that systematic intervention and
support at an early age can reduce the risk of antisocial behaviour
and crime in later life.

= Blueprints for Violence Prevention: This programme evaluates vari-
ous prevention programmes in terms of their effectiveness and effi-
ciency. Provides an overview of proven programmes that reduce the
risk of criminal behaviour among young people based on empirical
evidence®],

23 §téchova, Markéta, Kazimir Vecerka. Systémovy piistup k prevenci kriminality
mlddeZe (Praha: Institut pro kriminologii a socidln{ prevenci, 2014).

24 Seattle Social Development Project, 2023. https://wwwwsipp.wa.gov/Benefit-
Cost/Program/70.

25 Fast Track Project, 2024. https://fasttrackproject.org/.

26 Sharon Mihalic, et al. Blueprints for violence prevention (Washington, DC: Office
of Juvenile Justice and Delinquency Prevention, 2004). https://doi.org/10.1037/
€302992005-001
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= Multisystemic Therapy (MST): MST is an intervention programme
that focusses on adolescents with behavioural problems and their
families™”. This programme has shown that MST can reduce recidi-
vism and improve family relationships.

Each of these programmes brings valuable knowledge about how pre-
ventive measures can be used to influence and reduce juvenile crime. These
findings are further supported by long-term scientific research, and the rel-
evantresults are published in the studies of Hawkins etal.!*®], Farringtonand
Welsh!*?], Lésel and Fa rrington®®, Farrington and Ttofi"®", Petrosino et al.”?),
Van der Knaap and Vermunt™*, Sweeten and Steinberg'*], Vassallo et al.**),

27 Multisystemic Therapy, 2024. https://www.mstservices.com/

28 David J. Hawkins, Richard F. Catalano, Janet Y. Miller, ,,Risk and Protective
Factors for Alcohol and other Drug Problems in Adolescence and Early Adulthood:
Implications for Substance Abuse Prevention” Psychological Bulletin, No. 1 (1992):
64-105. https://doi.org/10.1037/0033-2909.112.1.64.

29 David P. Farrington, Brandon C. Welsh, Saving Children from a Life of Crime:
Early Risk Factors and Effective Interventions (Oxford: Oxford University Press, 2007).
https://doi.org/10.1093/acprof:0s0/9780195304091.001.0001.

30  Fridrich Losel, David P. Farrington, ,Direct Protective and Buffering Protec-
tive Factors in the Development of Youth Violence” American Journal of Preventive
Medicine, No. 251 (2012): 8-S23. https://doi.org/10.1016/j.amepre.2012.04.029.

31 David P. Farrington, Maria M. Ttofi, ,,School-Based Programs to Reduce
Bullying and Victimization” Campbell Systematic Reviews, No. 1 (2009): 1-90. https://
doi.org/10.4073/csr.2009.6.

32 Anthony Petrosino, Carolyn Turpin-Petrosino, James O. Finckenauer, ,Well-
-Meaning Programs Can Have Harmful Effects! Lessons from Experiments of
Programs Such as Scared Straight” Crime & Delinquency, No. 3 (2000): 354-379.
https://doi.org/10.1177/0011128700046003006.

33 Leontien M. Van der Knaap, Jeroen K. Vermunt, ,,Reconsidering the Measu-
rement of Delinquency: Moving Toward a General Deviance Scale” Criminology,
No. 3 (2007): 449-483.

34 Gary Sweeten, Alex R. Piquero, Laurence Steinberg, ,,Age and the Expla-
nation of Crime, Revisited” Journal of Youth and Adolescence, No. 6 (2013): 921-938.
https://doi.org/10.1007/510964-013-9926-4.

35 Suzanne Vassallo, Daryl Smart, Ann Sanson, Sarah Cockfield, Alexandria
Harris, Annie Mclntyre, ,Risk and Protective Factors for Different Intensities of
Adolescent Substance Use: When Does the Prevention Paradox Apply?” Drug and
Alcohol Review, No. 3 (2010): 278-287.
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Gawrych®® or Porub&anové and Paterndkova'®”). These highly cited pub-
lications cover a wide range of topics and approaches to the prevention of
juvenile delinquency, including risk and protective factors, the effective-
ness of school programmes and the critical evaluation of various preven-
tion initiatives. Each article focuses on different aspects and approaches
to this important issue. From more up-to-date sources, Campie'*® should
be mentioned, whose article focusses on the role of family and commu-
nity in the prevention of juvenile delinquency based on a global review of
evidence. Next, Shiand Cheung[”] researched various components of SEL
programmes and their effectiveness in improving youth behaviour and
reducing violence. Olsson et al.*”! delt with the effectiveness of interven-
tions in early childhood in the prevention of youth delinquent behavior,
and Orlando and Farrington'*! observed the long-term effects of mentoring
programmes on juvenile delinquent behaviour.

Therefore, we believe that it is more than necessary to take such mea-
sures and steps that will arouse interest in the observance of the law and
raise the moral values of students at secondary vocational schools to such
an extent that we will be able to suppress illegal activities in their infancy
by means of adequate and timely prevention, and not only by sanctioning
the perpetrators. The success of repressive units should be expressed in

36 Roman Gawrych, ,Usefulness of the Theory of the Organizational Cycle in
Managerial and Professional Work” Prawo i Wigz, No. 2 (2024): 409-431. https://doi.
org/10.36128/PRIW.VI49.913.

37 DasaPorubdanovd, Lenka Pasterndkovi, , Influence of Socially Disadvantaged
Environment on Aggressiveness of Pupils at Primary Schools” Acta Educationis
Generalis, 8.1 (2018): 104-115. https://doi.org/10.2478/atd-2018-0007.

38 Patricia Campie, ,Five Evidence-Based Takeaways Policymakers Need to
Know About Preventing Youth Violence”, 2020. https://www.air.org/resource/
field/five-evidence-based-takeaways-policymakers-need-know-about-preven-
ting-youth-violence. [accessed: 28.06.2024].

39 Jiannong Shi, Alan C. Cheung, , Effective Components of Social Emotional
Learning Programs: A Meta-Analysis” Journal of Youth and Adolescence, No. 4 (2024):
755-771. https://doi.org/10.1007/510964-024-01942-7.

40 Tina M. Olsson, Niklas Langstrom, Therése Skoog, Cecilia Andrée Létholm,
Lina Leander, Anna Brolund, Knut Sundell, ,Systematic Review and Meta-Analy-
sis of Noninstitutional Psychosocial Interventions to Prevent Juvenile Criminal
Recidivism” Journal of Consulting and Clinical Psychology, No. 6 (2021): 514.

41 Maria S. Orlando, David P. Farrington, ,Prevention of Youth Offending and
Recidivism”, [in:] Maria S. Orlando, David P. Farrington, Understanding and Pre-
venting Recidivism of Young Offenders in Argentina (Cham: Springer, 2024), 71-86.
https://doi.org/10.1007/978-3-031-54146-9_6.



Katarina Izova et al. | Analysis of the Effectiveness of Prevention Programmes... 367

the degree of citizens’ sense of security, not in the ratio of solved criminal
acts to the overall idea.

3 | Material and Methods

The main objective of the research is to identify the relationship and con-
nection between theoretical knowledge from the field of law, especially
general concepts of normative legal acts and key concepts from the field
of criminal law, and the personal experience of illegal activity of selected
secondary vocational school students. Furthermore, with their experi-
ence in the implementation of preventive programmes, which are mainly
organised by the Slovak Police, and in this context to define the status of
secondary schools in Slovakia.

We will achieve the above by using qualitative and quantitative research
based on the analysis of the current state of the problem solved in particu-
lar secondary schools and at the same time on the analysis of the preven-
tive activities of the Police Force of the Slovak Republic as the primary
repressive security force of the state. By comparing the detected state with
current statistics of committed criminal acts, we determine those criminal
acts that most often occur among juveniles aged 14 to 19, where they appear
in a given illegal proceeding as the injured party or as the perpetrator of
the given act. Thus, on the basis of the results of the questionnaire survey,
we will determine the level of theoretical knowledge in the field of criminal
law and find out the experience of secondary school students with illegal
activities, which the legislation defines as criminal offences in terms of
the applicable standards.

In addition, the following secondary objectives were formulated in rela-
tion to our research process in order to achieve relevant results:

= using a self-constructed knowledge test to find the level of norma-
tive legal acts with regard to the Criminal Code and selected criminal
acts, which according to the Slovak Republic statistical tables of the
Police Force are most often committed by juveniles 14 to 19 years of
age (secondary school pupils),
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= using a self-constructed questionnaire to find out the actual per-
formance of preventive programmes in Slovak secondary schools
and to find out the real experiences of pupils with illegal activities,

= to compare the level of knowledge, empirical experience, and actu-
ally implemented preventive programmes.

Based on the determined primary aim and its partial components, we
defined a number of problems, which we summarised in several research
questions.

= RQu: Do secondary school pupils know the term ,,criminal act” and
its characteristic features and the basic differences between a crime,
a misdemeanor, or generally antisocial and illegal activity?

= RQ2:Do secondary school pupils have a dedicated teaching space for
issues in the field of criminal law? Are they interested in learning
about this issue?

= RQ3: Do secondary school pupils have personal experience with
illegal activities, either as a victim or as a suspect/perpetrator?

= RQ4: Do secondary school pupils know the preventive programmes
of the police force and participate in some preventive measures? If so,
was this prevention useful to them and did it bring new knowledge?

In the context of the current state of the solved issue determined
by the objective of our research, we established the following research
assumptions.

= A1 Secondary school pupils do not have a sufficient level of theo-
retical knowledge in the field of criminal law and illegal activities.

= A2: The empirical experience of secondary school pupils with
selected types of crime will be at a high level, but without sufficient
theoretical awareness and naming of the problem.

= A3: Preventive activities carried out simultaneously in secondary
schools, despite the wide-spectrum scope, do not cover specific press-
ing problems, which creates space for increasing crime in juveniles.

The research, which used a knowledge test and a structured question-
naire focusing on pupils’ experiences of illegal activities and preventive
activities, approached a relatively consistent sample of secondary school
pupils. The secondary schools surveyed provide general and specialised
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education and train the next working generation of today’s teenagers.
They develop moral values and instil basic principles of proper behaviour,
thereby influencing their future paths in both their professional and per-
sonal lives.

The schools and their educational programmes attended by the surveyed
pupils are comparable and of identical quality. Similarly, the sample of
pupils is comparable, with an average age of M = 17.3 years.

We obtained sufficient initial data based on the summary results of
100 knowledge tests and 100 questionnaires. We evaluated a total of 1,200
questions with 3,600 possible answers, which we can compare with the
analysis of preventive activities organised by the Police Force of the Slovak
Republic thus providing a comprehensive picture of the impact of preven-
tive activities in secondary schools.

By comparing and analysing the results obtained, we can determine the
causal relationship between legal knowledge, experience of illegal acts,
and the need for targeted prevention at specific times and places. This will
improve the effectiveness of preventive measures and reduce the negative
impact of crimes committed by and against secondary school pupils.

The questionnaire consisted of 20 closed items with 5 possible answers,
determining agreement or expressing positive, neutral or negative atti-
tudes towards the given item. The scoring was done as follows: each test
was assessed individually, determining the percentage success rate, with
each question having an equal proportional weight towards the total. Then
each anonymously completed individual test was aggregated and the suc-
cess rate for each secondary school was evaluated.

The questionnaire was divided into two main parts: the first part, item
no. 1-10 and 17, addressed pupils’ experiences with illegal activities. The
second part, items no. 11-16, reflecting the experiences with preventive
activities in secondary schools organised by the Slovak Republic Police
force. Items no. 18-20 were supplementary, expressing interest in working
with the Police of the Slovak Republic.

Evaluation and processing of the responses to the questionnaire, similar
to the knowledge test, were performed individually for each question-
naire, evaluating the responses that expressed positive, negative, and
neutral attitudes toward the given item. Subsequently, a content analysis
of individual responses was conducted for each secondary school. After
processing the data for individual schools, their mutual comparison was
performed, and a comprehensive summary was compiled.
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The overall average percentage pass rate for all knowledge tests was 66.2%,
which corresponds to almost 800 correct answers. These statistics repre-
sent a mathematical calculation based on the number of questions and
the number of correct answers, without considering the type of question
or any other aspect.

Furthermore, these statistics provide an answer to the key question RQy,
in which we state that students in vocational secondary schools under-
stand the concept of a ,,criminal act” and its characteristics, as well as the
basic differences between a criminal act, a misdemeanour and generally
antisocial and illegal behaviour. However, this knowledge is not enough.

The first area of the questionnaire survey (items no. 1-10 and no. 17)
focused on the pupils’ experiences with illegal activities. The summary
results of this section are processed in Table 3.

Results and discussion

Table 3.
Aggregate number of responses to items focused on pupils’ experience
with illegal activities (own processing)

Yes Rather yes | Do not know | Rather not Not
Item No. 83 7 3 4 4
Item No.2 24 36 19 21 4
Item No.3 20 6 1 21 43
Item No.4 18 9 17 16 42
Item No.5 9 5 5 12 69
Item No.6 8 2 1 4 83
Item No.7 31 10 26 12 22
Item No.8 21 13 1 18 40
Item No.9 23 18 23 16 24
Item No.1o 21 1 1 1 75
Item No.17 17 1 13 18 40

By conducting a comprehensive analysis of the questionnaire survey,
we found that up to 83 out of the total 100 pupils had definitely encoun-
tered the term ,criminal act” in their lives, and another 7 pupils chose the
option ,rather yes”. Thus, we can state that 90% of secondary school pupils
understand the meaning of the term ,criminal act” and have encountered
it during theirlives. A total of 60 pupils indicated in the questionnaire that
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they believe that they have sufficient theoretical knowledge in the field of
criminal law to differentiate their activities within the limits of the law.

Although this is a relatively high number and we cannot undermine its
value, we must point out the other side of this finding: 40 pupils reported
that they cannot accurately assess their activities in real-time and therefore
cannot ensure that they stay within the legal boundaries. This is crucial
since ignorance of the law is not considered a mitigating factor, let alone
a justification for illegal behaviour. Therefore, we need to increase the
number of positive responses in this area.

The exact opposite of the desired state is represented by item 3, which
asked whether the pupils had ever been a victim of a criminal offence.
Although negative responses predominated, 26 pupils around the age of
17 years had this experience. Mathematically, this means that every fourth
secondary school pupil has been the victim of a crime.

Item No. 4 investigated the opposite position in the process of illegal
behaviour. A total of 58 pupils denied ever having engaged in any illegal
behaviour, while 27 pupils anonymously admitted to having done so.

Item No. 5 assessed intentional violations of current laws in Slovakia.
In this case, the responses ,rather not” and ,,not”, which we interpret as
negative responses, prevailed. A total of 81 pupils responded in this way.

Whether a pupil had ever been sanctioned for illegal behaviour was
explored in Item No. 6, where we received 87 negative responses and only
8 pupils answered definitively ,yes”. In practice, sanctions are imposed for
activities that can be classified as at least a misdemeanour. Various forms
of sanctions can also be imposed for committing a criminal act.

Item No. 7 examined the perception and indirect experience of illegal
behaviour. Positive and negative responses to this item were relatively bal-
anced, with a ratio of 41:34 in favour of positive responses, supplemented by
the neutral response ,I don't know”, which may indicate a lack of interest
in their surroundings and events.

Two items, No. 8 and No. 9,